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PART I
STATEMENT OF FACTS

The.Appellant, Jerome Terreal Nesbitt, was indicted By the August 1989
Gordon County Grand Jury for possession of cocaine with the intent to distribute
and obstruction of a law enforcement officer. (I. 3-5).! The Defendant was found
guilty on both counts by a jury on November 16, 1989. (1. 6). The Defendant was
sentenced by the Honorable Jere White to a t.erm of fifteen years, to serve one year
incarcerated. (I. 7-10). The Appellant filed a motion for an out of time appeal on
March 25, 2008. (I. 11-15). The Honorable Shepard Howell denied the
Appellant’s motion for an out of time appeal in an order dated April 4, 2008. (1.
16-17). This appeal follows. |

PART II '-
ARGUMENT AND CITATION TO AUTHORITY

L. THE TRIAL COURT DID NOT ERR IN DENYING THE MOTION
FOR OUT OF TIME APPEAL WITHOUT CONDUCTING AN
EVIDENTIARY HEARING

“The denial of a motion for an out-of-time appeal is a matter within the

discretion of the trial court, and the trial court’s decision will not be reversed

' All references to the clerk’s index for this appeal are denoted as “I.,” all
references to the clerk’s supplemental index are denoted as “SI.,” and all references
to the Appellant’s motion for out-of-time appeal are denoted as “MTA.”.



absent abuse of that discretion.” Ray v. State, 287 Ga. App. 492, 492 (2007)

quoting Carroll v. State, 270 Ga. App. 569, 570 (2004). In addition, when a

Defendant makes a motion for an out-of-time appeal, “the burden is on the movant
to establish that the right to a direct appeal was frustrated by ineffective assistance
of counsel. Where the evidence is sufficient to authorize the trial court to find that
the movant’s conduct caused the loss of the right to direct appeal, the movant has

no right to an out-of-time appeal.” Duncan v. State, 2008 Ga. App. LEXIS 570

(2008). However, if the movant’s right to an appeal was “frustrated” by the
ineffective assistance of his counsel, the trial court must review all evidence and
determine “responsibility for the failure to pursue a timely direct appeal.” Id.
Here, the Appellant contends that the trial court erred when it failed to
conduct an evidentiary hearing regarding the Appellant’s claims that his attorney,
Mr. Gene Greene, failed to file an appeal on his behalf. The Appellant even went

so far as to adopt, verbatim, all the facts in the case of White v. State, 277 Ga. App.

647 (2004). .In White, the facts established that White was sentenced to a term of
twenty years in prison. White’s counsel did in fact file a motion for new trial. The
motion for new trial was still pending after seven years when the Appellant

motioned the trial court for an out-of-time appeal. The trial court denied the



motion for an out-of-time appeal and the Supreme Court of Georgia reversed oﬁ
the grounds that the movant only had to show é procedural error by his counsel not
the merits of the appéal. Id. at 648.

In his motion for an out-of-time appeal, the Appellant claims that his
attorney Mr. Greene had “inform[ed] the defendant that he was going to file a
direct appeal.” (MTA. 1). The Appellant went on to detail that he was later
arrested for the crimes of sale of cocaine and possession of cocaine with the intent
to distribute. The Appellant’s conviction for the case at bar was used as an
enhancement for the two subsequent convictions. It was orﬂy at that time, over 4
years later, that the Appellant claimed he “found out that he had not receive[d]

(sic) an (sic) appeal from his 1989 conviction due [to] counsel’s negligence (sic) to
file a direct appeal.” (MTA. 1-2).

The Appellant’s statements are in direct contradiction to all facts and the
record in this case. The Appellant has only contended in his motion that his fdrmer
attorney Mr. Gene Greene was ineffective. The Appellant has submitted no
evidence, other than accusations, to the trial court to prove Mr. Greene failed to
pursue a ﬁmely appeal. Rather, the Appellant has conveniently adopted the facts in

White in an effort to erroneously receive an out-of-time appeal.



The record in this case supports the trial court’s denial of the Appeliant’s
motion. The Appellant, not his former attorney Mr. Greene, is at fault for failing to
file a notice of appeal. The record supports and proves the Appellant’s lack of due
diligence in handling his case post conviction. The Appellant, in a letter dated
March 5, 1990, made a request for an appointed lawyer to appeal his conviction.

(SIL. 1). Deborah Southern, a Deputy Clerk with the Bartow County Superior Court
Clerk’s Office, responded to the Appellant’s inquiry. Ms. Southern detailed the
numerous letters .she héd received from the Appellant in regards to his appeal and
his representation during the appeal. In her letter dated March 20, 1990, Ms.
Southern wrote:

As you said in one of your letters, you asked Mr. Greene to do one

[appeal] for you but once he told you of the court cost and his cost for

doing the Appeal to the Ga. Court of Appeals, you could not afford it.

' (Emphasis added) (SI. 2).
The letter from Ms. Southern explained the Appellant was granted the assistance of
an appointed lawyer to represent him throughout the appellate .phase of this case.
(SI. 2). Before receiving a response from the trial court and the clerk’s Aofﬁce, the

Appellant made a petition for copy of records in his motion dated March 19, 1990.

(SL 3-5). Since that time, the Appellant has made no motions for appeal except for



his motion, which is the subject of this appeal, dated February 2, 2008, a motion
made almost 20 years after his conviction for this crime.

Prior to filing his current motion for an out-of-time appeal, the Appellant
never made any prior mqtions for an out of time appeal and never filed a direct
appeal with this Court. The Appellant did not request a court appointed attorney in
a timely fashion. Instead, the Appellant waited several months to take action on
his case after determining he could not pay Mr. Greene to finish his case. At the
point the Appellant was granted appointed counsel, any motions filed by an
attorney on behalf of the Appellant would have been ;:onsidered untimely.

The trial court therefore did not err when it did not conduct an evidentiary
hearing to determine if the Appellant’s former attorney Gene Greene failed fo
egercise due diligence in filing an appeal on his behalf. Through all of the
Appellant’s current motions and briefs, he has misrepresented himself to this
Court. The record clearly establishes the Appellant did not hire Mr. Gene Greene
for his appeal because the Appellant could not afford his services. The only person
who failed to exercise due diligence is the Appellant. He did not hire an attorney
in the appropriate time to file an appeal. The Appellant never filed any pro se

motions or notices of appeal on his own behalf to preserve his appellate rights nor



did he request an appointed attorney in the appropriate time to preserve any
appellate rights. Upon reviewing the entire record, including the Appellant’s
motion of false accusations, the trial court did not need to conduct an evidentiary
hearing to determine the Appellant’s claims in this case. The record is clear. The
record establishes, as éet forth in case law, the Appellant’s very own actions caused
him to lose any right to appeal. Thé Appellant therefore has no right to appeal and
the trial court made the correct détermination when it denied the Appellant’s

motion for an out-of-time appeal.



PART II

CONCLUSION

WHEREFORE, for all of the above and foregoing reasons, Appeliee prays
that this Court affirm the trial court’s denial of the Appellant’s motion for out of

time appeal and uphold the Appellant’s conviction.

RESPECTFULLY SUBMITTED,

T. JOSEPH CAMPBELL
DISTRICT ATTORNEY
CHEROKEE JUDICIAL CIRCUIT
STATE BAR NUMBER 106950

/@,WZam@M

Z. BROOKSHIRE
ASSI ANT DISTRICT ATTORNEY
CHEROKEE JUDICIAL CIRCUIT
STATE BAR NUMBER 142544

135 W. CHEROKEE AVEUNE
SUITE 368

CARTERSVILLE, GEORGIA 30120
(770) 387-5080
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| PART T

| STATEMENT oF FALTS

" TTHE APPELLANT. JJEROME TERREAL NESBITT. WAS
TINDICTEA BY THE AtiudT 1939, BARTOW COUNTY GiRAND

JURY FOR POSIESSION OF COCAINE WITH INTENT TO

DISTRIBUTE AND OBRSTRULTION OF A L AW ENFORCEMENT
PFFICER. THE DEFENAANT \NAS FOuND Guxtty ol
BoTH COUNTS BY A JurY ON NOVEMBER 1b. 1980,
THE DEFENJANT \NAS SENTENCED BY THE HoMoRABLE
WJERE WWHITE AN DECEMBER {2, INg4.T0 A TERM DF FXFTEEN
NEARS) Td SERVE ONE YEAR INCARCERATED,THE APPELLANT
FILED A MOTION FOR AN OUT BF TIME APPEAL ON MARCU
35,2008 . THE HONORABLE SHEPARD HowEeLL DENIEA

THE APPELLANTS MOTZOMN ForR AN OUT OF TIME APPEAL
IN AN ORDER DATEA APRIL 4.2008%.

2 oF 1o



CPART I

ARGUMENT AND BITATTION TO AUTHBRITY

1. ‘THE TRIAL LouRrt 'ERR"'J.M DENYINg "T\—\E MBTION
FOR DUT OF TIME APPEAL \NTTROUT CONDUCTIDN OF

AN EVIDENTIARY HEARIMNG:.
THE DENTAL OF A MOTION For AN DUT- 0F- TIME
APPEAL 15 A MNATTER \NTTHIN THE DISCRETION OF THE

TRiAL CourT, AND THE TRIAL CAURTS DECISTON \NTLL

NloT BE REVERSED ARSENT ABUSE bF THAT DISCRETTON”
RAY V. STATE 38" A APP. 442 . (20071),

Hmem TF THE MOVANTS RIGHT To AN APPEAL \NAS

" FRUSTRATED " BY THE TNEFFECTIVE ASSTSTANLE OF
H15 APPGINTED LOUNSEL , THe TRIAL CouRT MuST

REVIEW ALL EVIAENCE AND DETERMINE RESPONST -
BILTTY For THE FATLURE To PURSUE A TIMELY
DIRECT APPEAL. 1d.
SEE: DUNCAN V. STATE, 2008. 1A APP. LEXTS 5170,
1508.
38 10



ALL REFERENCES To THE LATE SUPPLIEN DoCumen(s)
- DELTVERED To THE APPELLANT . BY U8 MATL + STAMPED TulLY

*'7,200% / ARE REFERENCED To THE BARTOW LounTy CLERKS
TADEX For TH1S REPLY BRIEF,To THe STATES APPELLEE
BRIEF AND ARE DENOTED A5 T ALL REFERENCES To
THE CLERKD SuPPLEMENTAL TNDEY ARE DENOTED AS

“4T7, kND ALL REFERENCES To THE APPELLANTS MoTIoN FOR
BUT- OF-TIME APPEAL ARE DENGIED AS“MTA.s AND ALL

REFERENCES To THE BRIEF pF APPELLEE ARE BENmEd
AS“ BOR.,

CLATM THAT PETITIONER \WAS DENTED A DIRECT APPEAL
RECAUSE HE WAS AT TNFORMED BY HIS ATTORNEY BR
THE COURT. THAT HE WAS ENTITLED T0 APPEAL . AND
DECAUSE HE REGUESTED His ATTORNEY To File A

DIRECT APPEAL  Aub THE ATTORNEY TooK No ACTION.

SEE. MURPHY \[. BALKCOM. 202 dE2d 1134 (1920).
HOWEVER ¢ AFTER THE APPELLANT. WAS GRANTED COURT

APPOINTED CBUNSEL  THIS FACT WA NoT MADE Khowin To THE
APPELLANT. BY THAT CounidEL, AND FRoM THE RECORDA NO .
SUCH APPEAL WAS FileD, OR JusIFICATION OF FATLURE.

Yeflo



\NHEN THE MOVANT ALLEGES DEPRIVATION OF THE

RIGHT 0 DIRECT APPEAL DUE T0 COUNSELS INEFFE(TIVE
ASSISTANCE , JuDTCTAL TNAUIRY MusT BE MADE .

\WHETHER APPELLANT \NAS RESPONSIRLE FoR THE

FATLURE T0 PURSUE A TIMELY DIRECT APPEAL.

A TRIAL (CouRT ABUSES 179 DISCRETTON \WHEN 17 FATLS

To MAKE SucH A FALTUAL TNAUIRY .

STMMONS \s STATE . 519 $E2d 135 (2003).

AS TN THES CASE . HAd THE TRIAL COURT CONDUCTED THE
REQUIRED HEARING l\t\\dw\V\\‘:\llE\NEb ALU TWE APPELLANTS
LETTERS / AND REQUEST'S \WHICH THE CLERK oF THE COURT.
REFERRED T0 IN HER LETTER DATED 03-b5-90 e, (51.,)
1T (‘;DQ\D BE DETERMINED FROM TTHE RECORD , THAT
TRE APPELLANT FTILED A VIMELY REQUEST FoR AN

APPOINTMENT BF COUNSEL o FILE A DIRECT APPEAL
ON THE APPELLANTS BEHALF, AND THAT, BECAUSE

THE HoNeRABLE (TERE \WHITES DELAY IN HRANTING
APPOINTED APPELLANT CounSEL . THE RECORDS CLEARLY
REFLECT. APPELLANT COUNSEL - Took No! ACTIBNS ON

- THE MATTER . SEE. (BOA!.) Ptu5, LINES 14-16 , ALSD(5T0.) -

50@10



PRRTIIL
DUESTIONS OF FALTS

. D1d THE APPELLANT PROPERLY NOTTFY THE TRIAL CourT, TN
ATIMELY I\I\A‘ﬁER DF HI% INDI&ENT STATUE  AND REQUEST
APPOINTMENT BF COUNSEL ,To FiLe A DIRECT AYPEAL 2
ANSWER / YES!

SUPPRRTING FALIG).

SEE, STATE ADMITTED. ('51..) SUPPLEMENTAL TNDEY .

\NHLCH REFERENCES T MISSING LETTERS TN PoSSESSION DF
THE CLERK OF COURT . BEING INITHHELD FroM PROPER REVIEWN OF
THIS APPEALS COURT. ALSD SEE, DEFENAANTS LETTER DATED.

B3~05-90.

Ir. Did “TRiAL EOURT, AFTER PEQUEST, APPoINT TNDLEMENT APPELLANT
CouNSEL ,To FilE A DIRECT APPEAL.Y

ANS\NER ; YES !
SuPPORTING FACTES).
SEE, STATE ADMITIED: (ST..) SUPPLEMENTAL TNDEX.

REVIEW . REFERENCE To ATTACHED CLERK RESPONSE LETTER
DATEA : 03-20- 144D,

b of 10



ALSD, AS ITNDICATED IN THE CBoA~) BRIEF oF APPELLEE

- Ph.5, and, PheA, LINES 1-2, (STATES)
CTHE LETTER FROM CLERK : M9, SBUTHERN , EXPLATNED ,

THE APPELLANT (\WA3) GRANTED THE ASSISTANLE BE AN
APPRINTED LAWNER To REPRESENT HIM THROLEHOUT THE
THE APPELLATE PHASE bF (THIS CASE).

FUTHER MORE . THE APPELLEE . HAS TLLUSTRATED THAT THE STATE

HAS TN TT5 Pos9ESSTON ; NUMERDUS LETTERS AND REGUEST .
\MRITTEN BY THE APPELLANT DATIMA BALK \WITHIN THE
TIMEWY 30 DAY, RANGE OF MAKING A PROPER  TiMeLY
RERUEST FoR A DIRECT APPEAL ; AND REGUEST For APPBINT-
MENT oF ITNDIMENT COUNSEL

THE APPELLEE, AT A DISADVANTAGE 70 THE APPELLANT

HAS CHOSEN TO ADMIT AS EVIDENCE : ONLY THE LETTERS OF
THE APPELLANT, SHE FeELS Lould BE USE To MISREPERSENT
THE FACT(S) OF THIO TSSUE AND CASE,

1ef10



THE TRIAL CougT IS APPLYINE STRICT LoNSTRUCTION OF A

- PRO SE CASE. THE COURT TGNORED THE APPELLANTS EARLIEST
LETTERS REQUESTING: APPDINTMENT OF COUNAEL For ATPELLATE

PURPDSES EXPECTING THE APPELLANT. WHD TS AND WAS
UNTRAINED IN LAW. To PROFORM SOME OTHER FpRMAL
PROCEAURE. THE STATES OWN MBTLON, BEFORE THE CouRT AT
THIS TIME « ADNTTS . TRAT COUNSEL WAS APPDINTED . BuT \NELL

AFTER THE STATUTORY TIME ALOTED For WIRECT APPEAL AND
THAT SAID APPSINTED COUNSEL, THAT APPELLANT HAS JusT
BECOME AWARE OF  NEVER FILED ANY MeTION FoR ATPEAL

g% AN DUT- DF-TIME APPEAL . SeE. (BoAT.) BRIEF OF APPELLEE
BEFORE THIS COURT AT PA.5H, LINE 1 -13.

\NHEREFORE . TT15 CLEAR TN THE RECORDS BEFORE THID
CHURT THAT DEFAULT, SHOULD BE TMPUTED To THE TRIAL
COURT AND THE APPRINTED CBunSEL, AND BF No' FAuLT
OF THE APPELLANT.

g ot to
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CONCLUSTAN

\NHEREFORE , FOR ALL DF THE ABOVE AND FoREROING
REASBNS, APPELLANT PRANS THAT THLS CouRT
REVERSE , THE TRIAL COURTS DENIAL BF THE APPELLANTS
MMIBNFDR OUT- OF- TINE APPEAL . AND ALLow THE
APPELLANT, To FILE AN OUT- 0F-TIME APPEAL ENTITLED
BY LAW. |

RESPECTFULLY : SUBMITTED
JERDME T. NESBITT

342233, H1-2 % Boy HAL,
MACON STATE PRISON

OGILETROPE (A, 310k
THIS THE _aif‘ihAY oF LulY 1008

5I&NATURE, Lﬁmmd_\hmﬁ___
%ﬂ% el
0

OFFICIAL SEAL

EDDIE WALKER
Notary Public, Georgia
MACON COUNTY
My Commission Expires
2008
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CERTIFICATE OF SERVICE
This is to certify that I have this day served a true and correct copy of the within and
' foregoing document (s) upon the party (s) listed below by depositing a copy of same in the ‘

United States Mail in a properly addressed envelope with adequate postage thereon to below

addresse (s).

CoukT OF APPEALS oF CiEorGiLA,
QUTIE 56\

YU TRINLITY AVENLE
ATLANTA ; (1A, 03231

NS SuzANNA BRODKSHIRE,ESH.
DISTRICT ATTORMEN BARTOW (D
135 \. CHERDKEE AVE 368
: NI S

Thisthe g4 '® day of Ju\.‘{ 20 6%

Signature,%,u‘gml, Q\- ‘\BM‘@M—

= OFFICIAL
ST DIE WALKER

Public, Georgia
MAGON COUNTY
My G 2000
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IN THE GEORGIA COURT OF APPEALS
“+, FROM .
-~ -=-— -— ... BARTOW COUNTY SUPERIOR COURT

NESBITT JEROME T

APPELLANT
VS.
STATE OF GEORGIA C
APPELLEE /
INDEX TO CASE NO. 1989-SU-CR-1057

1. NOTICE OF APPEAL TO COURT OF APPEALS FILED ON APRIL 25, 2008
2. BILL OF INDICTMENT # 89-CR-1057 FILED ON AUGUST 11, 1989
3. VERDICT FILED ON NOVEMBER 16, 1989
4. SENTENCED: 15 YEARS/SERVE 1 FILED ON DECEMBER 12, 1989
5. - MOTION FOR OUT OF TIME APPEAL
6. ORDER ON MOTION FOR OUT OF TIME APPEAL---DENIED FILED ON APRIL 4

2008 - :

S~

Page 1 of 1
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NESBITT JERMONE T

APPELLANT
VS CASENO: 1989-1057
STATE OF GEORGIA
APPELLEE
APPEARANCES -
FOR THE APPELLANT JEROME NESBITT, PRO-SE
MACON STATE PRISON
GDC # 342233 H1-119
P.O. BOX 426
OGLETHORPE GA 31068
FOR THE APPELLEE SUZANNE BROOKSHIRE , ESQ.

DISTRICT ATTORNEY BARTOW CO
135 W CHEROKEE AVE # 368

CARTERSVILLE GA 30120

SUPPLEMENTMENTAL INDEX

DEFENDANT LETTER 03-05-90 WITH ATTACHED CLERKS 1-2
RESPONSE LETTER DATED 03-20-1990

PETITION FOR COPY OF RECORDS 3-5
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STATE SERIAL NUMBER:
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Tae And 'LDlEASEE
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dn:r«:onm..,’ MESBRITT

CR-8-1057
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March 5,. 1940




OFFICE OF GRADY JEFFERSON .

CLERK SUPERIOR COURT

BARTOW COUNTY

P.0. BOX 1047, CARTERSVILLE, GEORGIA 30120

March 20, 1990

Dearn Mrn. Nesbitt,

I was in necedpt of your 3/5/90 Retten requesting an appointed
atiorney and 1 Zhink .1 have wnitten you in the paszt and infonrmed
you I cannof give you an attorney unless the Judge authorizes one.
Also, you keep saying you have filed an Appeal with our office,
but alf I have done is8 an Application f{or Sentence Review as you
hequested, but a Notice of Appeal has to come by an attorney on you
can do one pro'se, but you have fo hdve someone such as a Legal Aid
‘Socdety to assist you in all the motions and paperwork Anvolved Ain
f<Ling an appeal. As you said in one of youhr Lettens, you asked Mx.
Greene £o do one forn you but once he told you of the cournt cost and
his cost for doing that Appeal to the Ga. Count 04 Appeals, you could
not affond it. There again, you would have to have the Judge appoint
you a Lawyer, which 1 undenstand from Judge White he has mailed you
a Letten yestenday, 3/19/90, and informed you what he is willing to
do. : :
I'm sonny, but this office cannot forward anything to the
Ga. Court of Appeals without the proper paperwork and money it
cost forn an appeal and it is very complicated to proceed on 4it, and
we are not allowed to advise you on the procedune. This office has
done alf it can do unfess you have Legal counsel §ile furnthern -
motions -in your behalf.

Sincenezy,

o

Deborah Southenn,
Deputy CLenrk

ce/Judge White
ce/file
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N DATE: *
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INMATE'S NAME: STATE SEW
k-4
INSTITUTION : ‘ CITY:
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Cler.oF Supskzor C ousT 5 GENTENCE_(15) YEMS SERVE (1)
RESpond ENT. . DATE oF ConyvacTron 1= 12--89
pETl‘TIgu For Copy OF RECORDPS

ComE Nowl THE PETITIONER -DEFeEnNdANT TN THE Above S‘\\,\Ed CAUSE,

|
ug A ecTed T

——

THE Abowe NAMEd RESpPoM C\EMT' Bnd CoN\MAI\LdIMa‘ Tual THE RESpon EnT
Sunol\/ THE PeTrTronmer~ DEFEndAMT WITH CERTAIN DoCumerTs \HTCH

Have  MEreToFore been FIlEd b\/ Him TN HIs OFFzcTAlL CAPACTTY AS

Clerd oF THIS CouxT AMD' WHICH ARE RERUIREA by THE PETTIIOMER-

DEFENAANT For THE PURPOSE oF Exleing A AppliCKTTIon FoR WRIT

EA (@) 9 g -1 Su1 -

MTITe AS Followls, To-wWxTe

') Tie DeEFendANT Now PETITioneR, I6 Al Iud:r_alENT PER9OM AND

Lo UMkble To pay THE RESpoMdEATS FEES FoR Gucd DocumenTs,

/&_

=



e DATE: *

]
)

INMATE'S NAME: STATE SERIAL NUMBER:
INSTITUTION: | CITY:
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DATE:*

INMATE'SlNAME: STATE SERIAL NUMBER:

INSTITUTION: _ CITY:

\NHERE ForE, THE__ OeFEnNdANT, Now PETITIONER , PRAYS TTHAT AN

_Order TGSUE AS TS HEREINAbovE PRAyEd, THIS HWE \ALLW Evmzy

PRAY.
| [

RESPECTFUlY SubmaTTed,

(et A Mo D8

EFEmdANT - PETITI0NER

P-0. Box

RetdoviUE; GEor GIa,

SwieRM “To ANd SuBSCRIBED  BeFore ME

Tu1s £ 7 Day OF /Mam/u;\q 70,

Z)ma// éZfQJM

MDTAR\I ‘Dm?, T

My Commission Expires Nov. 7, 1593

M\// COMMIS‘:‘:IOM EXPIRES ¢




SECOND DIVISION
| - ~ BARNES, C. J.,
. JOHNSON, P. J., PHIPPS, J.

NOTICE: Motions for reconsideration must be
. physically received in our clerk’s office within ten
days of the date of decision to be deemed timely filed.
- {Court of Appeals Rule 4 (b) and Rule 37 (b), February 21, 2008)
http://lwww.gaappeals.us/rules/

December 29, 2008

In the Court of Appeals of Georgia

AO8A1884. NESBITT v. THE STATE.

PHIPPS, Judge.

Jerome Nesbitt appeals the denial of his motion for an out-of-time appeal.
Because the trial court abused its discretioﬁ in denying Nesbitt’s motion without
having held an evidentiary hearing on the issue of who ultimately bore the
responsibility fof the failure to file a timely appeal, we reverse the ruling and remand
the case for proceedings not inconsistent with this opinion.

After a jufy trial, Nesbitt was convicted in December 1989 for violating the
Georgia Controlled Substances Act and for obstructing an officer. In March 2008,
Nesbitt filed a pro se motion for an out-of-time appeal, asserting that his trial attorney

had told him that he would file a direct appeal, but neither filed an appeal nor



informed him of his right to a direct appeal.! Nesbitt claimed that he had lost the right
to file a timely direct appeal as a result of the ineffective assistance of his trial
counsel. Nesbitt sought an evidentiary hearing on his motion. Without conducting a
hearing, however-; the trial court denied the motion. Nesbitt contends on appeal that
the trial court ened by denying his motion without having conducted an evidentiary
hearing.

“A criminal defendant has the absolute right to file a tirﬁely direct appeal from
‘ajudgment of conviction and sentence entered after a jury or bench trial. When the
defendant loses that right as a result of the ineffective assistance of his counsel, he is
entitled to an out-of-time appeal. It is the remedy for a frustrated right of appeal.”

Moreover,

the defendant’s right to effective assistance of counsel includes the right
to be informed of the right to appeal and the right to counsel on appeal,
including the right to appointed counsel for indigent defendants.

Defendants in criminal cases have both a federal and a state

' The record also indicates that Nesbitt was indigent and sought the
appointment of appellate counsel in March 1990.

> Hudson v. State, 278 Ga. 409 (1) (603 SE2d 242) (2004) (citations and
punctuation omitted).



constitutional right to be represented by counsel. This right extends to

every indigent accused who indicates his desire to appeal.?

“However, an out-of-time appeal is not authorized if the loss of the right to appeal is
not attributable to ineffective assistance of counsel but to the fact that the defendant
himself slept on his rights.”

“When the movant alle gés deprivation of the right to direct appeal due to trial
counsel’s ineffective assistance, judicial inquify must be made whether appellant was
responsible for the failure to pursue a timely direct appeal. A trial court abuses its
discretion when it fails to make such a factual inquiry.” In the case at bar, there is
nothing to show that any factual determination was made concerning the cause of
Nesbitt’s failure to pursue a direct appeal despite his assertion that trial counsel had

been ineffective. Moreover, the record before us does not “show that, before seeking

the out-of-time appea_l ..., [Nesbitt] ever undertook any post-conviction action which

3 Floyd v. State, 279 Ga. App. 21, 23 (630 SE2d 168) (2006) (footnotes and
punctuation omitted).

Y Ray v. State, 287 Ga. App. 492 (652 SE2d 165) (2007) (citation omitted).

> Simmons v. State, 276 Ga. 525, 526 (579 SE2d 735) (2003); Ray, supra at
493.



could be construed as a waiver of his right to seek that remedy.”® And notably, “the
mere passage of time does not preclude a defendant from pursuing an out-of-time
appeal.”” Under these circumstances, we conclude that the trial court erred in denying
Nesbitt’s motion for an out-of-time appeal without resolving the determinative issue
of whether the failure to pufsue atimely direct appeal was attributable to trial counsel
or to Nesbitt himself.®

Therefore, the judgment is reversed and the case is remanded with
direction that the trial court conduct the requisite inquiry as to who
ultimately bore the responsibility for the failure to file a timely appeal.
If, after conducting the hearing, the trial court finds that [Nesbitt] lost

% See Hudson, supra at 410, distinguishing Dykes v. State, 266 Ga. App. 635,
636 (597 SE2d 468) (2004) (defendant sought restoration of civil and political
rights); Smith v. State, 263 Ga. App. 414,415 (1) (587 SE2d 787) (2003) (defendant
made strategic election to pursue motion in arrest of judgment rather than direct
appeal); Bryant v. State, 257 Ga. App. 141 (570 SE2d 422) (2002) (defendant not
entitled to seek second grant of out-of-time appeal when he failed to pursue the grant
of his first motion diligently).

" Hudson, supra (citation and punctuation omitted).

8 1d.; Simmons, supra; see also Porter v. State, 271 Ga. 498, 500 (521 SE2d
566) (1999) (hearing required where the question is in dispute); Ray, supra; Hasty v.
State, 213 Ga. App. 731 (445 SE2d 836) (1994) (hearing required where petitioner
“asserted” that he was not advised of his appellate rights despite affidavit from trial
counsel averring that he had been advised of at least some of those rights).

4



his right to a direct appeal as the result of the ineffectiveness of his trial

counsel, it should grant the motion for an out-of-time appeal.’

Judgment reversed and case remanded. Barnes, C. J., and Johnson, P. J.,

COnICUr.

® Hudson, supra (citation and punctuation omitted).
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REMITTITUR

Court of Appeals
of the State of Georgia

ATLANTA, DECEMBER 29, 2008

The Court of Appeals having met, the following judgment
was rendered:

COURT OF APPEALS CASE NO. A08A1884
JEROME T. NESBITT V. THE STATE

This case came before this court on appeal from the SUPERIOR Court of BARTOW

Countys; it is considered and adjudged that

THE JUDGMENT OF THE COURT BELOW BE REVERSED AND CASE REMANDED.
BARNES, C.J., JOHNSON, P.J., AND PHIPPS, J., CONCUR. |

LC NUMBERS: CR891057

Court of Appeals of the State of Georgia
Clerk's Office, Atlanta, JAN 14, 2009

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia

Witness my signature and the seal of said court
hereto affixed the day and year last above written.

Clerk.
s Z N B

Court of Appeals Cost $80.00. O.C.G.A. Sec. 5-6-10.
No costs are payable to the Court of Appeals.
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