Gourt of Appeals

Memorandum

To: William L. Martin, III

From: H. Sparrow W

Subject: — Policy Issues for Personnel Committee

Dat:  February 24, 2009

You asked me to consider whether the notebook we prepared some time ago for the

‘> Personnel Committee contained all the materials we would need for a meeting. I believe there

are several other subjects that we discussed at our meeting with DOAS Risk Management for

the Comprehensive Loss Control Program including a very short policy on transportation of

laptops, a policy on the Family Medical Leave Act, a policy on safety training, and a return

to work policy that should be added. I have attached a very short draft policy for the laptops

to this memorandum. We also have the outside employment policy just adopted, the car use
policy I just drafted for you and the whole court email policy.

I guess we have not received any feedback yet from DOAS, but I believe Mr. Lowe was

going to give Jan some information on accident prevention and the return to work policies

. with his report. Jan has some information she located and also some I found on the Family

!



- Medical Leave Act that could be used to draft a Family Medical Leave Act policy. The DOAS

o workshop scheduled for March 19th which Jan and I are currently scheduled to attend is about
return to work.

I may be off-base, but it is my suggestion that the committee first address creation of

a comprehensive employee handbook. The committee should consider taking the personnel

Chapter from the IOM and using it as the base for the new handbook. The committee would

then consider adding other policies such as those included in the notebook and/or those

policies as required by the Comprehensive Loss Control Program.



Laptop Transportation/Anti-Theft Policy

Laptops or other equipment owned by the Court should not be left in open view while being
transported in either the Court vehicles or an employee’s personal vehicle. The equipment
should be stowed in the trunk if the vehicle has a trunk or covered so it is not in sight.



Chapter IX.  Personnel

U. If a Court employee would like to send an email to the whole Court regarding a special
project or activity which will be held or conducted at the Court and/or_in the Courtroom, the email
must be approved in advance by the Chief Judge or the designee of the Chief Judge.




EMPLOYEE RIGHTS AND RESPONSIBILITIES
UNDER THE FAMILY AND MEDICAL LEAVE ACT

Basic Leave Entitlement
_ FMLA requires covered employers to provide up to 12 weeks of unpaid, job-

“protected leave to eligible employees for the following reasons:

»  For incapacity due to pregnancy, prenatal medical care or child birth;

e To care for the employee’s child after birth, or placement for adoption
or foster care;

e To care for the employee’s spouse, son or daughter, or parent, who has

_ aserjous health condition; or

e * For a serious health condition that makes the employee unable to

perform the employee’s job.

Military Family Leave Entitlements

Eligible employees with a spouse, son, daughter, or parent on active duty or
call to active duty status in the National Guard or Reserves in support of a
contingency operation may use their 12-week leave entitlement to address
certain qualifying exigencies. Qualifying exigencies may include attending
certain military events, arranging for alternative childcare, addressing certain
financial and legal arrangements, attending certain counseling sessions, and
attending post-deployment reintegration briefings.

FMLA also includes a special leave entitlement that permits eligible
employées to take up to 26 weeks of leave to care for a covered
servicemember during a single 12-month period. A covered servicemember
is a current member of the Armed Forces, including a member of the
National Guard or Reserves, who has a serious injury or illness incurred in
the line of duty on active duty that may render the servicemember medically
unfit to perform his or her duties for which the servicemember is undergoing
medical treatment, recuperation, or therapy; or is in outpatient status; or is on
the temporary disability retired list.

Benefits and Protections

During FMLA leave, the employer must maintain the employee’s health
coverage under any *“group health plan” on the same terms as if the employee
had continued to work. Upon return from FMLA leave, most employees
must be restored to their original or equivalent positions with equivalent pay,
) benefits, and other employment terms.

- Use of FMLA leave cannot result in the loss of any employment benefit that
accrued prior to the start of an employee’s leave.

Eligibility Requirements

Employees are eligible if they have worked for a covered employer for at
least one year, for 1,250 hours over the previous 12 months, and if at least 50
employees are employed by the employer within 75 miles.

Definition of Serious Health Condition

A serious health condition is an illness, injury, impairment, or physical or
mental condition that involves either an overnight stay in a medical care
facility, or continuing treatment by a health care provider for a condition that
either prevents the employee from performing the functions of the
employee’s job, or prevents the qualified family member from participating
in school or other daily activities.

Subject to certain conditions, the continuing treatment requirement may be
met by a period of incapacity of more than 3 consecutive calendar days
combined with at least two visits to a health care provider or one visit and a
regimen of continuing treatment, or incapacity due to pregnancy, or
incapacity due to a chronic condition. Other conditions may meet the
definition of continuing treatment.

Use of Leave

An employee does not need to use this leave entitlement in one block. Leave
can be taken intermittently or on a reduced leave schedule when medically
necessary. Employees must make reasonable efforts to schedule leave for
planned medical treatment so as not to unduly disrupt the employer’s
operations. Leave due to qualifying exigencies may also be taken on an
intermittent basis.

Substitution of Paid Leave for Unpaid Leave

Employees may choose or employers may require use of accrued paid leave
while taking FMLA leave. In order to use paid leave for FMLA leave,
employees must comply with the employer’s normal paid leave policies.

Employee Responsibilities

Employees must provide 30 days advance notice of the need to take FMLA
leave when the need is foreseeable. When 30 days notice is not possible, the
employee must provide notice as soon as practicable and generally must
comply with an employer’s normal call-in procedures.

Employees must provide sufficient information for the employer to
determine if the leave may qualify for FMLA protection and the anticipated
timing and duration of the leave. Sufficient information may include that the
employee is unable to perform job functions, the family member is unable to
perform daily activities, the need for hospitalization or continuing treatment
by a health care provider, or circumstances supporting the need for military
family leave. Employees also must inform the employer if the requested
leave is for a reason for which FMLA leave was previously taken or certified.
Employees also may be required to provide a certification and periodic
recertification supporting the need for leave.

Employer Responsibilities

Covered employers must inform employees requesting leave whether they
are eligible under FMLA. If they are, the notice must specify any additional
information required as well as the employees’ rights and responsibilities. If
they are not eligible, the employer must provide a reason for the ineligibility.

Covered employers must inform employees if leave will be designated as
FMLA -protected and the amount of leave counted against the employee’s
leave entitlement. If the employer determines that the leave is not FMLA-
protected, the employer must notify the employee.

Unlawful Acts by Employers

FMLA makes it unlawful for any employer to:

o Interfere with, restrain, or deny the exercise of any right provided under
FMLA;

e  Discharge or discriminate against any person for opposing any practice
made unlawful by FMLA or for involvement in any proceeding under
or relating to FMLA.

Enforcement
An employee may file a complaint with the U.S. Department of Labor or
may bring a private lawsuit against an employer.

FMLA does not affect any Federal or State law prohibiting discrimination, or
supersede any State or local law or collective bargaining agreement which
provides greater family or medical leave rights.

FMLA section 109 (29 U.S.C. § 2619) requires FMLA covered
employers to post the text of this notice. Regulations 29
C.F.R. § 825.300(a) may require additional disclosures.

For additional information:
1-866-4US-WAGE (1-866-487-9243) TTY: 1-877-889-5627
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Fact Sheet #28: The Family and Medical Leave Act of 1993

The U.S. Department of Labor's Employment Standards Administration, Wage and Hour Division, administers
and enforces the Family and Medical Leave Act (FMLA) for all private, state and local government employees,
and some federal employees. Most federal and certain congressional employees are also covered by the law and
are subject to the jurisdiction of the U.S. Office of Personnel Management or the Congress. See Fact Sheet 28A.

The FMLA became effective on August 5, 1993 for most employers and entitles eligible employees to take up
to 12 weeks of unpaid, job-protected leave in a 12-month period for specified family and medical reasons.
Amendments to the FMLA by the National Defense Authorization Act for FY 2008 (NDAA), Public Law 110-
181, expanded the FMLA to allow eligible employees to take up to 12 weeks of job-protected leave in the
applicable 12-month period for any “qualifying exigency” arising out of the fact that a covered military member
is on active duty, or has been notified of an impending call or order to active duty, in support of a contingency
operation. The NDAA also amended the FMLA to allow eligible employees to take up to 26 weeks of job-
protected leave in a “single 12-month period” to care for a covered servicemember with a serious injury or
illness.

EMPLOYER COVERAGE

FMLA applies to all public agencies, including state, local and federal employers, local education agencies
(schools), and private-sector employers who employed 50 or more employees in 20 or more workweeks in the
current or preceding calendar year, including joint employers and successors of covered employers.

EMPLOYEE ELIGIBILITY

To be eligible for FMLA benefits, an employee must:
e work for a covered employer;
* have worked for the employer for a total of 12 months;
¢ have worked at least 1,250 hours over the previous 12 months; and
e work at a location in the United States or in any territory or possession of the United States where at
least 50 employees are employed by the employer within 75 miles.

While the 12 months of employment need not be consecutive, employment periods prior to a break in service of
seven years or more need not be counted unless the break is occasioned by the employee’s fulfillment of his or
her National Guard or Reserve military obligation (as protected under the Uniformed Services Employment and
Reemployment Rights Act (USERRA)), or a written agreement, including a collective bargaining agreement,
exists concerning the employer’s intention to rehire the employee after the break in service. See, special rules
for returning reservists under USERRA.

LEAVE ENTITLEMENT

A covered employer must grant an eligible employee up to a total of 12 workweeks of unpaid leave during any
12-month period for one or more of the following reasons:
e for the birth and care of a newborn child of the employee;




e for placement with the employee of a son or daughter for adoption or foster care;

e to care for a spouse, son, daughter, or parent with a serious health condition;

e to take medical leave when the employee is unable to work because of a serious health condition; or

o for qualifying exigencies arising out of the fact that the employee’s spouse, son, daughter, or parent is on
active duty or call to active duty status as a member of the National Guard or Reserves in support of a
contingency operation.

A covered employer also must grant an eligible employee who is a spouse, son, daughter, parent, or next of kin
of a current member of the Armed Forces, including a member of the National Guard or Reserves, with a
serious injury or illness up to a total of 26 workweeks of unpaid leave during a “single 12-month period” to
care for the servicemember. See Fact Sheet 28A for specific information regarding military family leave.

Spouses employed by the same employer are limited in the amount of family leave they may take for the birth
and care of a newborn child, placement of a child for adoption or foster care, or to care for a parent who has a
serious health condition to a combined total of 12 weeks (or 26-weeks if leave to care for a covered
servicemember with a serious injury or illness is also used). Leave for birth and care, or placement for adoption
or foster care, must conclude within 12 months of the birth or placement.

Under some circumstances, employees may take FMLA leave intermittently — taking leave in separate blocks of
time for a single qualifying reason — or on a reduced leave schedule — reducing the employee’s usual weekly or
daily work schedule. When leave is needed for planned medical treatment, the employee must make a
reasonable effort to schedule treatment so as not to unduly disrupt the employer’s operation. If FMLA leave is
for birth and care, or placement for adoption or foster care, use of intermittent leave is subject to the employer's
approval.

{ Under certain conditions, employees or employers may choose to “substitute” (run concurrently) accrued paid

leave (such as sick or vacation leave) to cover some or all of the FMLA leave. An employee’s ability to
substitute accrued paid leave is determined by the terms and conditions of the employer’s normal leave policy.

“Serious health condition” means an illness, injury, impairment, or physical or mental condition that involves
either:

o Inpatient care (i.e., an overnight stay) in a hospital, hospice, or residential medical-care facility,
including any period of incapacity (i.e., inability to work, attend school, or perform other regular daily
activities) or subsequent treatment in connection with such inpatient care; or

e Continuing treatment by a health care provider, which includes:

(1) A period of incapacity lasting more than three consecutive, full calendar days, and any
subsequent treatment or period of incapacity relating to the same condition, that also includes:
e treatment two or more times by or under the supervision of a health care provider (i.e., in-
person visits, the first within 7 days and both within 30 days of the first day of incapacity); or
e one treatment by a health care provider (i.e., an in-person visit within 7 days of the first day
of incapacity) with a continuing regimen of treatment (e.g., prescription medication, physical
therapy); or

(2) Any period of incapacity related to pregnancy or for prenatal care. A visit to the health care
provider is not necessary for each absence; or




(3) Any period of incapacity or treatment for a chronic serious health condition which continues over
an extended period of time, requires periodic visits (at least twice a year) to a health care provider,
and may involve occasional episodes of incapacity. A visit to a health care provider is not necessary
for each absence; or

(4) A period of incapacity that is permanent or long-term due to a condition for which treatment may
not be effective. Only supervision by a health care provider is required, rather than active treatment;
or

(5) Any absences to receive multiple treatments for restorative surgery or for a condition that would
likely result in a period of incapacity of more than three days if not treated.

MAINTENANCE OF HEALTH BENEFITS

A covered employer is required to maintain group health insurance coverage for an employee on FMLA leave
whenever such insurance was provided before the leave was taken and on the same terms as if the employee had
continued to work. If applicable, arrangements will need to be made for employees to pay their share of health
insurance premiums while on leave. In some instances, the employer may recover premiums it paid to maintain
health coverage for an employee who fails to return to work from FMLA leave.

JOB RESTORATION

Upon return from FMLA leave, an employee must be restored to the employee’s original job, or to an
equivalent job with equivalent pay, benefits, and other terms and conditions of employment. An employee’s
use of FMLA leave cannot result in the loss of any employment benefit that the employee eamned or was entitled
" to before using FMLA leave, nor be counted against the employee under a “no fault” attendance policy. Ifa

' bonus or other payment, however, is based on the achievement of a specified goal such as hours worked,
products sold, or perfect attendance, and the employee has not met the goal due to FMLA leave, payment may
be denied unless it is paid to an employee on equivalent leave status for a reason that does not qualify as FMLA
leave.

An employee has no greater right to restoration or to other benefits and conditions of employment than if the
employee had been continuously employed.

NOTICE AND CERTIFICATION

Employee Notice

Employees seeking to use FMLA leave are required to provide 30-day advance notice of the need to take
FMLA leave when the need is foreseeable and such notice is practicable. If leave is foreseeable less than 30
days in advance, the employee must provide notice as soon as practicable — generally, either the same or next
business day. When the need for leave is not foreseeable, the employee must provide notice to the employer as
soon as practicable under the facts and circumstances of the particular case. Absent unusual circumstances,
employees must comply with the employer’s usual and customary notice and procedural requirements for
requesting leave.

Employees must provide sufficient information for an employer reasonably to determine whether the FMLA

may apply to the leave request. Depending on the situation, such information may include that the employee is

incapacitated due to pregnancy, has been hospitalized overnight, is unable to perform the functions of the job,

1 and/or that the employee or employee’s qualifying family member is under the continuing care of a health care
" provider.




When an employee seeks leave for a FMLA-qualifying reason for the first time, the employee need not
expressly assert FMLA rights or even mention the FMLA. When an employee seeks leave, however, due to a

"t FMLA-qualifying reason for which the employer has previously provided the employee FMLA-protected leave,
. the employee must specifically reference either the qualifying reason for leave or the need for FMLA leave.

Employer Notice

Covered employers must post a notice approved by the Secretary of Labor explaining rights and responsibilities
under FMLA. An employer that willfully violates this posting requirement may be subject to a fine of up to
$110 for each separate offense. Additionally, employers must either include this general notice in employee
handbooks or other written guidance to employees concerning benefits, or must distribute a copy of the notice
to each new employee upon hiring.

When an employee requests FMLA leave or the employer acquires knowledge that leave may be for a FMLA
purpose, the employer must notify the employee of his or her eligibility to take leave, and inform the employee
of his/her rights and responsibilities under FMLA. When the employer has enough information to determine
that leave is being taken for a FMLA-qualifying reason, the employer must notify the employee that the leave is
designated and will be counted as FMLA leave.

Certification

Employers may require that an employee’s request for leave due to a serious health condition affecting the
employee or a covered family member be supported by a certification from a health care provider. An
employer may require second or third medical opinions (at the employer's expense) and periodic recertification
of a serious health condition. An employer may use a health care provider, a human resource professional, a
leave administrator, or a management official — but not the employee’s direct supervisor — to authenticate or
clarify a medical certification of a serious health condition. An employer may have a uniformly-applied policy
', requiring employees returning from leave for their own serious health condition to submit a certification that

~ they are able to resume work. If reasonable safety concerns exist, an employer may, under certain
circumstances, require such a certification for employees returning from intermittent FMLA leave.

UNLAWEFUL ACTS

It is unlawful for any employer to interfere with, restrain, or deny the exercise of any right provided by FMLA.
It is also unlawful for an employer to discharge or discriminate against any individual for opposing any practice,
or because of involvement in any proceeding, related to FMLA.

ENFORCEMENT

The Wage and Hour Division investigates complaints. If violations cannot be satisfactorily resolved, the U.S.
Department of Labor may bring action in court to compel compliance. Individuals may also be able to bring a
private civil action against an employer for violations.

OTHER PROVISIONS

Special rules apply to employees of local education agencies. Generally, these rules apply to intermittent leave
or when leave is required near the end of a school term.

Salaried executive, administrative, and professional employees of covered employers who meet the Fair Labor
Standards Act (FLSA) criteria for exemption from minimum wage and overtime under Regulations, 29 CFR
Part 541, do not lose their FLSA-exempt status by using any unpaid FMLA leave. This special exception to the

"+ “salary basis” requirements for FLSA’s exemption extends only to an “eligible” employee’s use of leave

required by FMLA.




For additional information, visit our Wage and Hour Division Website: http://www.wagehour.dol.gov
and/or call our toll-free information and helpline, available 8 a.m. to 5 p.m. in your time zone, 1-866-
4USWAGE (1-866-487-9243).

’;I‘his publication is for general information and is not to be considered in the same light as official statements of
position contained in the regulations.

U.S. Department of Labor 1-866-4-USWAGE
Frances Perkins Building TTY: 1-866-487-9243
200 Constitution Avenue, NW Contact Us

,Washington, DC 20210




