INTERVIEW WITH JUDGE ROBERT BENHAM

John:
Judge Benham, discuss your appointment to the Court of Appeals in 1984.

J.B.:
Of course you know I came directly from the private practice of law to the Court of Appeals after one having been nominated by my local Bar Association, and then having interviewed with the Judicial Nominating Commission.  And when I finally made it to the Governor for the interview, the Governor indicated that I was the most unenthusiastic person who had interviewed for the Court of Appeals.  And I told I him, there’s good reason, I mean, I had been a trial lawyer.  I love trying cases, I had a good time trying cases, and I was not enthusiastic about leaving the practice of law.  But he and I talked about what many believe to be the historical significance of it.  And so I completed the interview and was nominated by the Judicial Nominating Commission.  And then the Governor appointed me, that was back in 1984.  It’s been quite some time now.

John:
You touched on this a bit, but from your perspective what was the importance of being the first African-American appointed to the Court of Appeals.

J.B.:
Well I saw it as important not for me as an individual but I saw it as an important milestone for us as a state, though I have to say when I mentioned it to my son, my son asked the question why did it take so long.  And you know, of course, my family came to this state in the very year the Georgia Supreme Court was created.  And we were held as slaves less than two miles from the first session of the Georgia Supreme Court in 1846.  We were held as the property of then, Colonel Willis Benham and it just seemed sort of unusual that at the inception of this court, and I’m talking about the Supreme Court now not the Court of Appeals, but the inception of the Supreme Court as the first session was gaveled to order to talk about freedom and rights and a significant of people, human beings in this state, were held in a status of cattle and mules as slaves.  And it took quite a long time, it took a war and the loss of in excess of a half a million people to gain the rights of those people.  And so my appointment was historic, not so much for me, but for this state, it showed that we were moving ahead in the right direction.  My father always would say, “You know, no matter what our circumstances were at the time we were part of Georgia’s progress and we were part of Georgia’s failures and we were not to cast blame on anyone but look at the problems in terms of the state’s problems and the successes as the state’s successes and not individual successes”.  So that’s why I mentioned the historical aspect of it.

John:
In our interview with Governor Harris, we talked about diversity, and he went a long way to diversify the Court with the first African-American and then later on the first women.  And we’re asking, you’re the first interview we’ve had about this, as an individual though, being the first person did you feel like there was additional scrutiny or pressure, or a lot of other judges, they came to the court, they were nominated and they took office.  Did you have any other additional reservations or did you have to think twice about being put in the position to be a first.

J.B.:
No, my reluctance and I did have some reluctance, my reluctance had nothing do with race.  My reluctance stemmed from my years or practice as a trial lawyer.  I simply liked to try cases and I was going to have to give up the partiality I showed as a trial lawyer and take on impartiality as a judge.  But I was not unmindful of the historical significance and the burden that it placed on me as it had placed burdens on many people before me.  There was an old saying, “If you are African-American, if you succeed then people simply see that as you succeeding for yourself, but if you fail you fail for the whole race.”  I hope that is no longer true, but I say my appointment as a move in the right direction and the subsequent election which we can talk about later on.  It was an election where many people, black and white didn’t believe that a candidate could win, an African-American in a statewide race.  I was not one who held that belief.

John:
Well, that’s something we didn’t…you brought that up and I actually don’t think I have a question targeting that.  Was that a first?  Were you the first African-American elected official as well?

J.B.:
That’s right, that’s the first any African-American had been elected to a statewide position.  A lot people look at in terms of the reconstruction era and the non-reconstruction era, but there were no African-Americans elected in a statewide race even during the reconstruction era.  And so that made it more significant, that this was not just something that happened since reconstruction, it’s the first time it had occurred in this state.  I was very optimistic about the election because I had practiced law in a area of the state with a very small African-American population.  I enjoyed a tremendous amount of success practicing in that area and I had a clientele that was representative of the population of that community in north Georgia.  You had roughly 90% whites and at most in some 10% African-American, and so that was my client population.  So I mean, I had tried cases before juries, served in civic groups, served in social fraternal groups in that area, so I knew that we had more things in common than we had things that separated us.  And I knew if we just simply looked and worked on the things we had in common, the things which separated us would be less and less significant.

John:
I’m sorry because we didn’t research this topic thoroughly, I know you had opposition but did you have more than one candidate run against you.

J.B.:
Oh yes, I had three opponents when I first ran.  And what was interesting is that I think I was much more aware of politics in Georgia than even my campaign committee, because my campaign committee basically had said, “You know, your appointment is historic, and you know the Bar is supporting you, members of the business community are supporting, a lot of groups are supporting you and because of that you will not have any opposition.”  And I said, “You know, while I appreciate your optimism I’m much more realistic, I do understand the lay of the land in Georgia.”  And while it is changed, I didn’t feel it had changed that much, and that was borne out in that I had three opponents, some of whom ran in the area rigorous campaign, and even to the point where, you know, we had a very limited budget, so we weren’t doing television.  Of course, judicial candidates weren’t doing television at that time back in the 80’s, but one of my opponents decided it was to his advantage to run my picture on TV as part of his campaign and one of my opponents said, “In case you don’t know who the incumbent, this is the incumbent.”  And it flashed my picture on the TV, I thought it was…

John:
Did you go back and thank him later, because that probably helped you?  Free advertising like that, you should have thanked him, give him a thank you note.

J.B.:
Well, unfortunately he and I never had those kinds of conversations over the campaign as such.

John:
Now did you win…I’m assuming back in 84 it’s like it is today, where the primary elections in June usually decide the judicial candidates?

J.B.:
Right, it’s usually expositive of it.

John:
Did you win a plurality there or did you have a run-off?

J.B.:
No at that time you had to win, not just the plurality, but you had to win a majority of the votes, so I won with 54% of the vote and that was important to win out right without a run-off.  And that’s why some of the political [inaudible] were pessimistic about the outcome for an African-American to win a majority of votes first time out in a statewide race.  Some of them were not as confident as I was.

John:
Now did you have any other additional elections while you were on the Court of Appeals.

J.B.:
Oh yes, I have almost always had opposition since I’ve been on the Court.  I have had only one election where I had no opposition.

John:
In the Court of Appeals or Supreme Court.

J.B.:
In the Supreme Court.

John:
Can you talk about any cases that come to mind during your tenure on the Court of Appeals.

J.B.:
Well, they were all interesting and sometimes people ask, “Well what were your most interesting cases on the Court of Appeals?”  And I don’t look at them in terms of individual cases, I look at them in terms of the process.  I think that during the time that I was on the Court of Appeals we had a court that was willing to look at issues fairly, to keep an open mind, to keep a level head, and to apply the law equally and fairly regardless of the person before the court.  It took us a long time to get to that point, not just in this state but in many states, but when I served on the Court, the brothers and the sisters who served on the Court with me impressed me with their sense of fairness and open mindedness.

John:
I don’t know how to ask this question, so I’m going to do the best I can.  Tell me from a different background than the Court, start with the court being all white, did your perspective change the Court, did you find that you had a lot of conversations, were there more dissents on your cases or did you bring to light some issues to the Court that they’d never thought of in a way that they’d never thought of it before?

J.B.:
Well, I came to the Court by way of the African-American experience, which means that I was influenced by some things that other people had not encountered.  And I could bring those experiences to bear, and those issues to bear on the Court and overall I found the Court to be very attentive.  When I came to the Court we had just had Batson v. Kentucky, which is dealing with preemptory strikes as far as people of color are concerned, and so I authored quite a few dissents on that very issue just to flash out what it means to be able to serve on a jury, and what the composition of your jury has to do with the eventual outcome of the case.  And we talked when I served on the Court about those factors that go into jury service, and most people would say, “Well a juror, is a juror, is a juror.”  And that’s true, but juror’s don’t leave their experiences at the door, in fact they bring their experiences to bear in the trial of their cases, and what I tried to point out is that we should take an approach, a weed-in approach in terms of jury service rather than a weed-out approach.  And that we would realize that jurors bring to the legal arena social conscientiousness, preconceived notions, prejudgments and shared values, and we could not change them within the span of time that they served on the jury.  But we had to be cognizant of that as we were looking at the jury selection process.  But that was just one of many issues that we discussed while I was on the Court and I can say that I was joined in terms of others minorities by Judge Dorothy Toth Beasley, who became the first female on the Court within six months of my appointment.  So the two of use were there from different backgrounds, different experiences in life, and hopefully the both of us influenced the Court to be more open and thoughtful and considerate and look at a wider array of alternatives than might have existed before.

John:
Well, you certainly as an individual are not a [inaudible] and I think you are, correct me if I’m wrong, but you’re unique because you came right from being a trial court attorney to being an appellate court judge.  And I think a lot of the other folks on the Court, maybe even at that time, had been serving a long time, or they had been superior or trial court judges.  So that probably give you a unique experience about actually trying cases as far as being on the other side of the bench.

J.B.:
Oh, unquestionably it did.  I came straight from the firing line to the Court.  In fact I was in the middle of a trial when I was called and notified that I was going to get the appointment on the Court of Appeals.  So, I mean I still had a case I was winding up at the time.  So I brought to, as best as I could, a thrush perspective and that perspective was influenced by what I believed needed to be done, and that is people had, must have respect for and trust in our legal system, and that can only come about if people feel that they have a part to play in the legal system.  When you look at jury service is probably the only time many citizens become a part of the government.  In fact, for that time they are the government, they re deciding cases and it’s important for them to have a healthy and wholesome attitude not only about the service they provide, but the role they play as a member of the government at that time.  And when I served on the Court we talked about this, you know, not just getting the case right but in doing so improving trust for and confidence in our legal system.

John:
Over the course of time the types of cases that the Court would see, and its jurisdiction has changed, but the types of cases that a court sees is often indicative of what society is doing at that time.  Judge Stolz talked a lot about in the late 70’s drug issues coming to bear for the first time in the Court.  In the 80’s while you served on the Court what were the most prevalent types of cases you recall seeing time and time again.

J.B.:
Of course you have to understand now in the 80’s I was still serving on the Court of Appeals, we were the intermediate court and we were inundated with substance abuse related cases.  We’re just talking about the criminal arena now.  And I think most statisticians will tell you that 60% of the people who commit acts, criminal acts, have some kind of substance abuse problem.  And what I saw during that period of time is a gradual ratcheting up of the punishment dealing with substance abuse.  That was just one of many issues and we were stiffening the penalties but we were not stopping the flow of drugs as such.  And our trial judges had usually two twos, that’s time and or fines.  And they weren’t solving the problem.  Nearing the end of the 80’s we saw a need to take a serious look at substance abuse as a societal problem and try to look at the root cause of some of these crimes. And that was, I think I chaired the first commission on, the Governor’s Commission on Substance Abuse, and we brought together prosecutors, judges, defense lawyers and of all people, treatment providers, and tried to set the groundwork for some programs to deal with substance abuse itself.  And as a result of that now we have 30 drug courts in the state, and these courts are designed to divert people from the criminal justice system.

John:
We’re getting down to our last couple of the top questions.  What did you enjoy the most about being an appellate court judge?

J.B.:
Well, I love the role that appellate court judges play.  If you will look at the various roles lawyers play, while you’re a lawyer as I was for some 15 years, your relationship with the law is mainly that of the mechanic.  You keep it tuned up, you keep it oiled, you keep it running with the procedures and the process.  When you come to the appellate court you have some ability to become an engineer and you can help determine the direction of the court, the issues that are most important, being mindful of the fact that the courts don’t set policy.  Policy is set by the legislature and we should have a healthy respect for that, but then there are areas that need fine tuning, need direction and need guidance, it’s similar to fleshing out a skeleton.  And there is an opportunity at the appellate courts to do so.  And in a performance of our job as a judge we have to pay particular attention to providing some stability, some predictability and certainty in the law.  My parents had been in business before I came to the court and my parents believed that we had to look to the courts to provide a stable environment wherein businesses can prosper.  So I came to the Court with a pro-business linging as such.  But I realize that you can’t provide predictability, certainty and stability in a vacuum, especially if you do that at the expense of some fundamental fairness.  So fundamental fairness was an issue that I had a chance to work on while we were on the Court.

John:
What did you like the least about being on the appellate court.

J.B.:
Oh, the inability to try cases and to take sides.  I mean I was a trial lawyer, I was an advocate, I enjoyed a good in depth pretractive fight.  And I no longer had the opportunity to do that.  While I was in the practice of law I served as a special assistant attorney general, I served as a special prosecutor, as a defense lawyer, mainly a civil litigator and so I was out in the arena trying, I guess before I came on the Court, you know, I tried maybe hundreds of jury trials.  And so I was always chomping at the bit for the next good fight, but when I came on the Court it was a matter of being more deliberative and thoughtful in my approach.  And I must say that I enjoy the process, the process that’s involved at the appellate level because unlike at the role of lawyer, a considerable amount of your time is spent developing facts of your case, and getting ready for trial.  On the appellate court the facts are already there, you don’t have to change the facts, you don’t manipulate the facts, you take the facts as given and you apply the law to them.  And so you’re able to engage in more of an analytical process where you transfer knowledge from one discipline to another one, engage in abstract thought, make a logical connection, make generalizations and seek alternatives to the solution of the problem because on the appellate court your role is not assure that one client wins over another one, your role is to make sure that the problem is solved through the legal process.  And so while I enjoyed my role as an advocate I now enjoy my role as a decision maker, because you have a chance to analyze matters, you have a chance to anticipate the consequences of your acts.  And after you anticipate the consequences you have to weight those consequences and pick one that has the least adverse impact on the litigants involved.  And I think that is a heavier responsibility and one, I must say, I enjoy.

John:
At the time that you were on the Court of Appeals oral arguments, were they, were you hearing every case or was it about that time that they changed the rules or that it wasn’t a guarantee?

J.B.:
Well the rule changed after I was leaving the Court of Appeals.  When I was there we heard just about everything and it was an enriching experience.  However, the volume has changed since then and they select cases where you will have a hearing.  I believed then as I believe now that oral argument has a therapeutic affect, and that is where you have people who are at odds on various issues, they need to feel that they are being heard, and that they are being listened to.  Oral argument provides that for them where they come and they can hear the arguments, they can see the judges, listen to the judges, questions, and they will have a better understanding of the system by coming to the oral argument.  And I think that is part of the healing process because what we’re involved in is problem solving.  And sometimes before a problem can be solved it has to be aired out, it’s sort of like a wound, you have to expose it to some air before it can begin the healing process.  So I am one who has always valued oral argument, and hearing lawyers, listening to their tone of voice, listening to where their emphasis takes place is much better in oral argument rather than a cold dry brief.  I think it helps judges focus in on the real issues, I think it helps lawyers focus in on the real issues, and I think it helps in the resolution of the problem.

John:
When the Court originally started oral argument, you know it was hours long for each case and I’m quite sure during your tenure it was like is now, about 15 minutes a side.  Would you like to see the time periods for the cases expanded for more thorough airing of that wound?

J.B.:
Oh, in a more perfect world, sure, that would be the case.  Of course, you know the British system is somewhat different from ours in that they have rather long arguments.  They depend on the lawyers to furnish them the law and they sit there and they listen.  We’ve even had several people from the commonwealth to come and sit with us since I have been on the Court, but the press of business is such now that that is simply not possible without having a dramatic expansion in the members of the Court.  So what was good 20, 30 years ago might not work now.  When I grew up we went to the courthouse for entertainment and watched cases being tried, and sometimes the simplest of cases were being tried.  Now those cases are handled on summary judgments, directed verdicts, no jury trials, et al.  So with changing expectations in the market place, then there has to be a change in the procedure we use and the tools we use to bring about justice.

John:
How was the Court of Appeals changed during your tenure when you started in 84 [inaudible] and when you left.  What were some of the changed that occurred.

J.B.:
Well, the number of judges remained the same.  We developed more procedures, we were on the Court of Appeals because the volume of business increased dramatically while I was on the Court.  But now more changes have take place since I left than took place while I was there.  I think most people will tell you that when I was on the Court of Appeals I was much of a traditionalist.  I came from a traditional kind of background, I came from the traditional kind of family, now my parents were business people and so my family had a vested interest in maintaining the status quo.  Although some changes needed to take place, so when I came to the Court of Appeals it was not with the view toward changing in a wholesale fashion the way the Court of Appeals operated.  However, I did come to the Court of Appeals with a slightly different view of the American dream.  My view of the American dream was an expansive view, and that is we had to keep enlarging the American dream because different people were coming.  I realize that we are a very homogenous society, a heterogeneous society and any homogenous society, you can operate on customs and traditions because people have a shared race, a shared language, a shared customs and traditions.  But when you have a heterogeneous society as we have and a society that was becoming even more heterogeneous and people were getting additional rights, then we needed to have more rules, regulations and procedures that would be applied across the board regardless of a person’s position.  And those were the kinds of changes that I worked to see are instituted at the Court.  I saw a need to have more African-American law clerks.  It’s kind of hard for any litigant to go in court and that litigant represents a significant portion of the population, and no one looks like him.  It doesn’t make any difference about the quality of justice we dispense, if a person goes into a court and that person is represented throughout the population and there’s no one like him, if that person gets a bad result then that person will believe that somehow the system has been unfair due to either race, ethnicity of gender.  And whether that is true or not if people believe it as judges we need to deal with it.

John:
Perception is reality.  Well, our boss Bud Tiree told us a story that pertaining to you about a change that you instituted when you first came to the Court was that you…he held you attributable responsible for going across the street and getting the first personal computers for the Court.  Now I would think that was a change that you should discuss.

J.B.:
Oh yeah, I engineered the computers for the Court, but that shows something else in that I was probably the most least likely candidate who wanted to have computers.  I made a statement early on that I was a yellow-pad lawyer and I would be a yellow-pad judge, and it would be a cold day in another region of the country before I agreed to computers.  Now that sounds nonsensical now, but at the time few lawyers, if any, had computers.  Now I was a lawyer who had a computer when I practiced, I had a computer-typewriter, but the driving force for me was that I had small children, and my children had computers and I until then had thought of computers as just toys.  But I saw what they could do, how they could increase the amount of work and the speed with which work could be done.  And I was dragged kicking and screaming into the 20th century by my children.  And so I saw a need to at least give a nudge to the Court.  

John:
Did you see an immediate impact of those PCs in caseload or ability to handle the caseload?

J.B.:
Well there was a…there sort of a strategy that I used.  You know by now that judges don’t change very quickly and just because I wanted and received a computer that didn’t mean that 8 other judges were going to run out and grab computers.  It just doesn’t happen that way.  So I devised a plan, rather than a scheme, that is I would have a chance to have the judges come to my office for one reason or another.  We might want to talk about a schedule, and while the judge was there I would say, “You know, these things are unusual what they can do.”  I said, “Come over here, look at what this thing can do.”  I said, “You can have some columns and it will just add them all up for you, you don’t have to [inaudible].  I said, “You know those old days of trying to get the margins straight, these computers do it quickly and then you can edit these opinions without getting the dreaded carbon copies that we use.”  And I would just talk to one judge at a time about how these crazy looking machines could do much more than could be done on a typewriter and slowly but surely people came over, and I guess they listened to me because they knew I was against all this kind of stuff anyway.  And since I somehow was seeing the light, there must be a light out there.

John:
Well your effort, like I said Bud attributed your effort to getting the first large quantity of PCs to the staff attorneys and administrative assistants.  Judges adopting them, you know, even in the last 10 years I’ve been here it’s still been hit or miss.  What was the effort like when you…did you go speak to the Governor and the legislature, did you meet resistance, can you talk a little bit about that story because that was significant funding for the Court that they hadn’t seen before.

J.B.:
Well, because another job I had on the Court, especially when I was on the Supreme Court, I was also in charge of the budget, George T. Smith and I were in charge of the budget and we went to the legislature to talk about the budget.  And basically, you know, I talk the same language they talk.  I talked about frugality, giving the public a dollar’s worth of service for a dollar’s worth of tax and being cautious in our spending, because I come from a very conservative background in terms of spending.  You know, I could say, this is just not some money that’s out here, this is somebody’s hard-earned money that had to come into the state coffers for the government to run, and so we had better be careful in terms of how that money is dispensed.  So, I mean, I could talk the same language the legislatures talk in terms about frugality and being cautious and expenditures, having come from a family with a business background, I understood very well if we didn’t make a profit we didn’t eat.  There was no safety net out there for us, or anything of that nature and that I understood very well if the government did not act wisely, then the tax payers money would be spent in a way that was not appropriate.  So I always had a very, what I thought was a very conservative attitude about finance.  And I would share with some of my colleagues, and of course this is always an embarrassment to my sons because they think it reflects on your condition in life, but when I grew up I shined shoes.  And of course, my sons would not want me to tell anybody that in public, my sons want me to say that I used to be a lawyer and now I’m a judge.  But thankfully my parents insisted that we take jobs shining shoes and our family was well off compared to a lot of other families in the community.  And I remember when I tried to prevent my parents from getting me a job shining shoes, I remember what my mom said, and she said, “If you ever expect to lead people you must first be willing to serve them.  And I can think of no better way of you serving than you’re down on your knees cleaning somebody’s shoes.  There’s a chance that by doing this that you will not be haughty, that you would not be full of yourself and have false or delusions of grandeur if you shine shoes.”  And I always remember that and those experiences that we had of growing up, you know, when you worked for something then you invested in that.  And you know, my parents had all of these old sayings and that is if you got something that you didn’t earn, somebody else earned something that they didn’t get and so you have a responsibility of returning it to them because it’s theirs and not yours.  And all of those things sort of went into my experience when I came on the Court, especially when I was looking at budgetary matters, you know, it was the people’s money and I respected it.

John:
I’m going to use some of your mother’s wisdom with my six year old.  That’s an excellent way of combating [inaudible].  That’s wonderful.  You may not know it but our conversation with Joe Frank Harris talked about interviews, and interviewing in kind of reflecting over his decisions from the Judicial Nominating Commission and praying about it.  One of the things that he mentioned about it was, “I like to see a person come in front of me and talk to them and know their heart.”  He said, “I like to see if they’re heels are shined on their shoes.”  So your mother may have helped you in another way that you don’t know, which threw Bob and I back, because neither one of us were wearing shoes at time that had any shine on them.  I’ve completed the top most if you want to go on, or take a break, I have a couple of others that won’t be so much in depth but follow-ups. It’s up to you.

J.B.:
Let’s see if I can just get it all over cause I’ve got to get ready for something this afternoon.

John:
What makes a good appellate judge in your opinion?

J.B.:
Well there are five qualities that I think are important.  You’ve got to be open-minded, level headed, even handed, sure footed and firmly anchored.  And let me just explain those.  Open-minded is not quick to rush to judgment.  Level-headed is not being ruled my your emotions, even-headed and being willing to apply the law equally to everyone.  Sure-footed in that you have to make a decision, you just can’t deliberate on something forever.  Somebody has to decide and if it’s your turn to decide you need to decide it, you won’t always get it right but you have to be decisive.  And then lastly you have to be firmly anchored in good moral values.  You know, I’m not ashamed of my upbringing in the church, I’m not ashamed, in fact I’m proud of my upbringing in patriotic organizations, civic organizations.  I remember very well my Dad saying something when I was 12 years old, he called us all together.  He said, “This is what it takes to live in this family.”  He said, “You serve your God, you sacrifice for your family, you share with your neighbors, if found deserving perform public service and if called upon lay down your life for your country.”  Simple values, but I think they speak volumes in terms of what’s part of public service and it’s a view that when you come to public service you are to be humble in public service rather than haughty in a public position.  And that’s something people in public service should fight against every day, and that is being haughty in a position and just because you are in the position you can decide whatever you want to.  You need to decide things in a fair manner that you can meet somebody on the street later on and speak to them, they might not like what you decided, but one, they want to know that you heard them out and that you considered their point of view. 

John:
Discuss the process of rendering an opinion.

J.B.:
Well, now the process for us on the Supreme Court is a lot different from that on the Court of Appeals in that when a case comes in it is assigned on a wheel to a particular judge, and that judge along with the help of his staff will prepare a memo that goes to other judges outlining the facts in the case, the legal issues and the arguments on both sides of the issue.  Then we will meet and have what’s known as a TD vote, that’s a tentative decision, so we have an idea as to what the other judges think on a case.  And then to whom that opinion is assigned, whoever it’s assigned to, and then that judge’s office drafts an opinion and then it’s presented to the entire court.  And when it’s presented to the entire court it’s a give and take.  You know, just because you’ve written an opinion, that doesn’t mean other judges are going to go along with it. I mean, often times they tear it apart and you come out of the meet as if you’ve been in a dog fight.  But that’s a process.  The [inaudible], the feces, the antithesis and [inaudible] that works very well for us in producing the best decision possible, and I think that that kind of process is in the third stage intellectual development.  You know the first stage is what we call the dualistic phase, people look at things in terms of what’s right, what’s wrong, what’s good, what’s bad, who’s with us and who’s with them.  That causes you to rush to judgment quite often when you’re just looking at only in terms of right or wrong or who’s with us, who’s with them.  That second of intellectual development is call multiplicity stage, is that you disabuse your mind as to who’s right and who’s wrong and you try to look at all points of view and arguments pro and con, which are got to those points of view.  And the third stage is where we hope we are in intellectual process in deciding cases and that is the reflection and commitment stage.  And we think that is the most important stage because that’s where analysis takes place; that’s where we separate facts from opinion; that’s where we separate important or irrelevant from relevant facts; that’s where we pose hypotheticals; that’s where we vary hypotheticals; that’s where we bring to bear rules, procedures, constitutional provisions and then go through an analysis of the claims, the evidence in support of it, the warrant for it.  The warrant can either be the law, the constitution, a statute or and where that is not dispositive of the case, then we have to infer from what we have, what the conclusion might be and then you end up having emphasis from whole and part, emphasis from example, emphasis from cause and fact, emphasis from comparison and contrast, emphasis from definition and then emphasis from narration.  And that is quite often, there is a narration but people wonder what do you do with it.  We have to ask whether or not the narration is in character, whether it’s relevant, whether it’s believable and whether you can relate to it before you can infer something from that narration.  And the process that we use, the intellectual process that we use today, is different in kind and character that was used in previous generations.  You know, the old legal analysis was analysis from form.  And the form was it was either a categorical syllogism, a conditional syllogism, a conditional syllogism, or disjunctive syllogism.  You see very little of that in opinions now, but that was a stock in trade in the by-gone era in the 19th century.   Most of the cases were written using syllogisms to reach a determination.  But now the process is much more involved, many more alternatives are considered, and I probably have given you more than you wanted.

John:
Well, I was going to say that the process that you describe in the Supreme Court, if you recall, is basically the same process in the Court of Appeals, especially the intellectual process.  You of course, are assigned to a division, we assigned you a case and then you worked from there and no banc meeting.  But the fact that you related your intellectual example to  19th century, could you just highlight for us, just a little bit about some of the difference between the, you said the 19th century syllogisms versus today.  Could you define or elaborate since our audience could be young kids, exactly what syllogism is?

J.B.:
Alright let me tell you, a syllogism, most people know a syllogism in terms of it posing alternatives.  They’ve heard a term ‘fish or cut bait’, that’s a classic syllogism.  It has two alternatives and you are required to choose one of the two alternatives.  Most times both alternatives are unpalatable.  And the fallacy in a syllogism is that it is under inclusive in that if you fish and cut bait is talking what you’re doing on a boat, there are many other tasks on a boat other than fish or cut bait.  You can drive, you can cook, you can let up the sails, you can pull in the anchor, there are a whole lot of things you can do other than fish or cut bait.  And so that’s why we don’t syllogisms that much now, and of course the conditional syllogism, if we do this then this will happen.  Let me give you this example,  let’s say we were dealing in the 19th century with freedoms as such, and alternative pose to the Court.  If we free the slaves we will deprive people of their property rights.  You see that has a condition in it that has one very unpalatable result, and those are the only two things you deal with, but you don’t deal with this whole idea, sure we own slaves from beginning.  What about what slavery does to us as a nation, as a people, how do you reconcile our moral values with this peculiar institution.  And those were the problems that were rampant when we had those tools available to us in our legal analysis, the conditional syllogism, the disjunction syllogism and the categorical syllogism, those were tools.  And then we still had the cause and effect.  But you see, in that era you had three or four tools that you used, now we have ten or more analytical tools that we use quite often.

John:
Now is that a change in the law or are those methodologies change because of training in law school?  I mean, what’s different between the 19th century original Court of Appeals judges using syllogisms to decide their cases versus the process that goes on?

J.B.:
I think there’s a change in law schools, there was a change in legislative enactments, and there was a change in appellate courts and in the trial courts.  I think one of the authors, Herlman might have been his name, who talked about the various tools that you can use in order to analyze a problem.  And then we had the brandized briefs that came in during this era, and we had a realization by those in the legal community that the tools we were using were inadequate for the task that was before us.  And there are pelliums between the tools, the intellectual tools we used then and the tools we are using now.   Our traditional tool when we saw substance abuse was time of fine.  Well we used them with regularity and yet the problem seemed to increase and so we had to find other tools and so a tool we have now is a drug court, we have alternative dispute resolution, we have diversion, we have community courts, we have juvenile courts that have diversionary aspects to them.  So we are seeing the whole system open to new approaches and I guess lawyers from an old era come back and look at the system now and says, “What in the world has happened?  I mean, has the system gone awry?”  No we have better tools, and the whole idea if you will remember, there were three original professions.  There was the law, there was clergy and medicine.  People could readily see that medicine was concerned with healing the body.  Religion was concerned with healing the soul.  They didn’t quite often see the role of the law of healing the community.  Now we see that as a role of the law.  Lawyers are problem solvers and the more tools we have the better tools we can use in solving the problem.  Just think like what like medicine before ether.

John:
I’m sure there is not a clear-cut line in date that we could establish when these changes happened.  But I’m sure there’s got to be a era, a time when the Courts started to change their way of thinking, either introduced by legislation the things that you were talking about.  Can you pinpoint that, do you have an opinion?

J.B.:
I think after World War II, after World War II we were faced with a lot of problems.  We had fought a very difficult enemy and we had fought on the basis of freedom, equality and rights of human beings.  And so when soldiers came back from World War II old arguments didn’t work.  When legal matters came up old arguments were not adequate.  Brown v. Boldwood and its forerunners brought about a change in how we analyze matters, a good change and admittedly there were some who felt that Brown was an act of hieracy and we were abandoning clear legal precedent.  Now most people can see that Brown was a tremendous step forward us as a nation.  So I look at post-World War II as that great change in terms of how we analyze things.

John: 
So do you thing the catalyst was…

J.B.:
I had the benefit of having one or more lawyers in my family.  So the law was just not totally new to me.  The reason the 40’s is significant in terms of an era is that a cousin of mine came back from World War II full of ideas about a democracy and equality and obtained a law degree and began practicing law.  He became a member of the Bar, but he gave up the practice of law to become to become a short-order cook because as an African-American he could make more money as a short-order cook than he could as a lawyer.  Now that says something about the environment in which he practiced.  That was during a time when African-American lawyers if the had something other than a will or a deed or a dispossessory to do, well then they would then go out and hire a white lawyer to try their case for them.  Now, can you imagine how demeaning that would be to a lawyer, to have to do that just to get your case tried.  Well, that same cousin came to my swearing-in because he lived until his late 80’s.  And he came to my swearing-in back in 1984 and he hugged me and he embraced me and he said, “You know, when I practiced law this was not possible, but I knew that this day would come, and I’m glad to live to see it come.  He wasn’t bitter at the system, he wasn’t angry, he was thankful that he’d lived to see the day come when his cousin could sit on one of the appellate courts.  And that was impossible for him, but yet he was no less patriotic as a soldier, he was no less committed as a tax payer, he was no less [inaudible] about jury service, even though he’d get turned down time and time and time again.  Who hears a person who in the same vein of an old, what they call a Negro spiritual, it says, “I’m waitin’ for my change to come”, and he was waiting for his change to come.  And although it didn’t change for him it changed for his relatives and he was just as proud as if it had come for him.

John:
The catalyst we were talking about in the 40’s, do you feel like the voting and the equal rights movement is what sort of changed judicial thinking, and we’ve all obviously benefited from? 

J.B.:
Oh, yes, yes!  I think it, because they see change, not just in this country but around the world as conditions began to change in American, conditions began the change in Europe too,  and conditions began to change in other countries throughout the world.  This country had a leadership role to play and that’s why often times the international court at the Hague cites American cases.  And it doesn’t do so just because America is the best at everything, it does so because we had a very heterogeneous society and in order to make a legal decision and establish a legal precedent or rule, often times we have to take into consideration different races, different ethnic groups, different religions, different customs and different walks of life.  And it’s through that process that we come up with a legal principle.  And if a legal principle sometimes works in America there’s a good chance that it can work in other places in the world, because we’ve gone through that heterogeneous crucible in order to devise a rule of law.

John:
I just recently discovered my own heritage as an Italian immigrant.  My grandfather coming over early in the 1900’s and my father was born in 1923, and that at the time we weren’t accepted by the white Anglo-Saxon community as white basically, until the bussing issues began to happen even in the northeast when Brown occurred.  White people were looking for more white people to have against, you know, to be against black people and that’s when an acceptance of the Italian-Americans became okay.  And there were other races that that occurred to as well.  So it’s a large catalyst for a very large change in our society, which is interesting how you relate that to the law and how just in the tools that you’re using talking about thinking about cases.  We haven’t had anybody talk about this at all so this is really good stuff.  Discuss your departure from the Court of Appeals and your appointment to the Supreme Court.

J.B.:
Well, of course I replaced Chief Justice Marshall.  He and Justice Gregory were leaving the Court at the same time and they both came to see me, I was on the Court of Appeals, to tell me that they were getting ready to leave and they thought it would be to my benefit if I would seek the position on the Supreme Court.  I was very pleased because I had, in fact, tried to cases before Judge Marshall when he was a trial judge, and I found him to be a gentlemen of the first order, fair, applied the law equally.  Now I lost the case, I lost the case, but I felt I had had a fair trial by a fair and impartial judge.  And that’s all people should want from the system.  And so I had some wonderful mentors in Judge Marshall and in Hardy Gregory and in Charles Weltner and Harold Clark, and in Judge Birdsong on the Court of Appeals and Judge Carley and Judge MacMurray and I know I’ve forgotten a few of them, but they all were just wonderful mentors for me.  And they did what I think is consistent with the American ideal, and that is, it’s not what the law requires, it’s what the culture of the community expects.  And the law didn’t even require them to speak to me when I came on the Court of Appeals, it didn’t require them to do this for me or to do that for me, but the culture, the legal community, that culture was one of reaching out and embracing and helping each other.  That’s the same culture that I found when I went to practice law in north Georgia.  First I’m an African-American that ever practiced law outside of Atlanta in the northern area.  When I came to practice law there were maybe 30 African-American lawyers in the whole state, three of them were in my family.  But my Bar association reached out to me within a day or two, every member of the Bar had come by my office to welcome me to town.  The Clerk came by to bring a key to the courthouse, and I’m sure it was a little unusual for them because this is probably the first exposure they’d had to an African-American lawyer, as such.  But they were looking at me as a member of that fraternity, that being the law, and they wanted to make sure that I got the same treatment everybody else got.  And that’s what impressed me about my service on the Court and in the practice of law. 

John:
You know, we’re doing a history on the Court of Appeals and obviously it’s going to be a positive video but history is history, and when you first came to the Court of Appeals, being the first minority what was the air of the Court, I mean was everybody accepting was there reluctance, what was the tenure, what was the atmosphere like for you?

J.B.:
Well, you know, I had a mentor when I came on the Court and my mentor was Judge Pope.  I had tried cases before Judge Pope and I’m sure Judge Pope was one of my biggest supporters in trying to get me on the Court of Appeals.  He and I were from up in north Georgia, we had a lot of things in common.  And so I think there was a conscious effort on everyone’s part to weed me into the process.  There could have been some who had some reluctance, those aren’t worth mentioning.  I did have a few incidents, one in particular I’ll mention just to show the good side.  And that is, after I had gone through the swearing-in ceremony here at the Court, and you know everybody has praise and accolades, and after my family returned home and my friends returned home, then I went back to my office to sit down to just to gather in it all.  And while I was sitting there in my office I decided to just relax.  I took off my tie, loosened my collar and took off my coat.  And I was sitting there in the chair at about 6:30 or 7:00 when most other judges had gone, and one of the security people from the Building Authority came in.  When he came in he saw me sitting there and in a very harsh voice he said, “What are you doing here, you know you need to be gone by now.  You should have had this office cleaned and you should have been out of here by now.”  And of course, I had some choices, I could have just unbraided him at the time.  And I said, “Well apparently you aren’t aware that there’s a new judge here and I happen to be the judge.”  And of course he was shocked.  He said, “Well, I’m sorry, please forgive me, your honor.”  He went on out.  And I guess he waited a day or two for the shoe to fall, he assumed that I would go to his supervisor and just raise all kind of cane, insist that he be dismissed.  And after a couple of days he came back to me, he said, “You didn’t say anything to anybody did you?”  I said, “There was no need to.”  You just had a misunderstanding and I assume we’re going to be working together for years to come, and I’m sure there are things that we’ll agree upon and things we’ll disagree upon.  But I’ll take you at face value and I hope you will to.  And we became the best of friends, we became the best friends!  

John:
Was he white or black?

J.B.:
He was white.

John:
He was?

J.B.
Uhmm.  There were no black guards at the time.  You know some things you just take for granted, the only black people in the building at that time were service employees, janitors and the like, except for Nat Middleton who worked in the Clerk’s office at the Supreme Court.  But he was the only black who held a position.

John:
And that was in 1984.

J.B.:
That was in 1984.

John:
I mean, I was born in 69.  Bob in the 70’s.  We know something about racism existing, our children don’t.  Thank goodness, not that it doesn’t exist, but it’s just not as prevalent.

J.B.:
But to me that was an example of, you know here I encountered a guy who had all of those biases and prejudices and assumptions and presumptions and he assumed that because he had made this mistake I would be vindictive.  You know, I can see people from Georgia coming up in that era acting the way he acted in that instance.  So it was not my idea to see that he was punished, it was my idea to bring him along with everybody else.

John:
You were the first African-American but, and you mention Nat Middleton, I was going to do a follow-up talk about staff attorneys.  Were there female or African-American staff attorneys before you came?

J.B.:
No. no.  There was only one other African-American staff attorney, was Henry Worthington, and Henry clerked for Judge Gregory on the Supreme Court.  But Henry was the first African-American law clerk, and we’re talking then in the mid 80’s.

John:
Now he didn’t work in the Court of Appeals?

J.B.:
No, didn’t work on the Court of Appeals.  The first African-American on the Court of Appeals was Denise Majette.  I now because I hired her.

John:
Oh, that’s an interview we need.  Can you help us get that interview with Ms. Majette?

J.B.:
Sure.

John:
We’re looking all those firsts, because that’s the history of the Court.  We’re not trying to do an interview about the history of the race in the Court of Appeals, but diversity would be an interesting subject.

J.B.:
And she was the only African-American law clerk for the time that I was on the Court.

John:
How many staff attorneys did you have?

J.B.:
At that time, had three.

John:
Talk about the judges that worked on the Court that influenced you, you mentioned Pope.

J.B.:
Judge Pope was a wonderful mentor, and by mentioning some I’m not slighting the contributions of others, Judge MacMurray and I were wonderful friends, Judge Dean, Judge Beasley, and I know I will leave out a couple.  But all of them were very helpful to me during my term on the Court.  And the same has been true on the Supreme Court.

John:
Now, you sat with nine judges at that time.  Did you see a need for more judges on the Court of Appeals?

J.B.:
Well the caseload was increasing dramatically and I had been part of a group at one time that asked for more judges, but now in the 1980’s the Court of Appeals was not of one mind in terms of wanting more judges.  There were some who didn’t want more judges, so it was only in the recent years in the 90’s in the new century that there has been a push to have more judges on the Court of Appeals.

John:
Do you have any broad knowledge, since your family went so far back so far in Georgia about the creation and the necessity for creating the Court of Appeals?

J.B.:
No, I don’t, no I don’t, but you can imagine just the press of business itself with just the Supreme Court and the growth of this state.  It was clearly evident that you would have to have some intermediate court of some more judges on the Supreme Court.  The same thing that brought about the creation of the Supreme Court, you know, most people just think we always had a Supreme Court.  No, when in the 1840’s, 30’s even with the removal of the Cherokee Nation in the 1830’s the decision with regard to that was made by that local trial judge from which there was no appeal.  And so the changes brought about the creation of the Supreme Court were the same type of changes that brought about the creation of the Court of Appeals.

John:
You know, superior court judges will tell you that they police themselves with their own panels, and they still question the need for the Supreme Court [inaudible].

J.B.:
I think I’m going to have to go, my secretary just came to the window.

John:
We just had rules and we can get everybody to answer that.  Any pictures, do you have pictures of your swearing-in or anything like that?

J.B.:
I’m sure I have some around.  If you’ll have somebody to send a little note down there, I’ll have my secretary try to get some together.

John:
You actually sit on the board of the Legal History Society or…?

J.B.:
Legal History Foundation.

John:
Would they be a good resource to contact looking for old clippings and materials and information.

J.B.:
Yeah, they would.

John:
Could you help us in discovering who to talk to there?

J.B.:
Talk with Judge Marion Pope, he’s been on there as long as I have if not longer.

John:
Okay, we’ve got have our interview with the Pope anyway.  Thank you sir so much, you gave us way more of the time than.

J.B.:
I gave you more than you wanted, huh.

Bob:
Can we take a quick picture with you?
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