INTERVIEW WITH JUDGE MACMURRY
J.M.:
As a way of explanation why I’m sitting here in a robe, I’d like to explain that.  The fact is I’m now in my third career in the judiciary and as a matter of fact, I’m on active duty right now doing this interview serving as the presiding judge for the DeKalb County Superior Court.  So that’s why I have the robe on, I’m still on duty, so you all ask me any questions that you feel that I’ll be able to answer, and I would like to say I’m in my sixth year as a senior judge in this third career.  So I am ready to answer your questions.

Kay: Let’s start with, do you have any information on the creation of the Court [inaudible].

J..M.:
No I don’t.  Not as much as Judge Dean would have, as I say he kept up with those historical moments in the Court.
Kay:
Yes, he did, he provided a lot of information for us.  What kind of jurisdictional changes that occurred throughout the years.  Do you know much about those?

J.M.:
Only, in the later years and I’m not sure whether it was in the late 70’s or in the early 80’s that the Supreme Court entered a decision, the Supreme Court of Georgia, in a decision gave to the Court of Appeals all of those criminal cases that were formerly called capital cases.  Rape being one of them, armed robbery, and the others.  That’s when one of the jurisdictional changes, up to that time the Supreme Court handled even though capital punishment in certain of those cases had been abolished.  So I suppose in their wisdom they decided they were not capital cases, really, even though they were referred to as that.  So those were transferred to the Court of Appeals and that gave the Court of Appeals a good many more criminal cases than they had formerly had.  So primarily that’s more of the important changes in jurisdiction that I recall.

Kay:
What about the change from discretionary appeals when the judges were given [inaudible] those cases, they decided to 

J.M.:
Well, I’ll say this, I have, since I became a judge some time back, a trial judge first and then appellate judge, I have probably been one of the few who has thought that oral argument should be in every case, even though that can take considerably more time.  But I think it gave the attorneys an opportunity or the pro-se parties an opportunity to appear in person and present their positions on their respective cases.  So, really when a majority of the Court wants to change something you either go along with it or you vote in a dissent.  So really it happened that the Court began to change their way of thinking about oral argument.  Now, I remember when I first came on the Court every case was put on the calendar.  And the Court did not know who was going to show up on oral argument day and who wasn’t.  So each case was called and if an attorney was there the attorney was given an opportunity.  And I can see the wisdom in having it restricted from the standpoint of at least the Court knowing in advance which cases to focus on as far as the anticipation of oral argument, and in limiting it to the ones that the Court says, “We want to hear oral argument” in, then you know in advance that those are the cases and not be in the dark so to speak wondering, “Well, when we call the role, or call the calendar, who’s going to answer and who’s not.  So, it’s great that it is limited.
Kay:
Do you of any jurisdictional changes?  Is that the ones we talked about of is that [inaudible].

J.M.:
I can’t think of any off-hand.

Kay:
Do you know how jurisdictional change happened and who decided how these were changed?

J.M.:
Well, it either came about either by the judges themselves that come to that conclusion that it needs to be changed and I suppose you could say it could come about by some legislator making a suggestion, or some lawyers group making a suggestion and if it was thought well of by the Court, I’m sure that they would give it serous consideration.  And those things happen in that way as I see it.

Kay:
In 1983 you were in line to be the Chief Judge.  You let Judge Shulman take [inaudible].  Can you talk about that.

J.M.:
Yes, I’d be happy to.  Arnold Shulman, who was retired Chief Judge Arnold Shulman, and a lawyer named, I believe his name was Wiley Davis, wrote a practice and proceeding law book.  And when I was in law school back in the 40’s, late 40’s that was one of our subject matters, Davis and Shulman’s “Pleading and Practice”.  So long before I ever met Arnold Shulman, I came to respect and hold his being in high esteem.  And so when he came on the Court I was grateful and elated to make his acquaintance because I had respected him for years and years and years.  And it came time when Arnold, due to his age, was facing mandatory retirement and it so happened that I had the privilege and the occasion to offer to him a year of my tenure as Chief Judge so that he would be able to, because he was going to be foreclose by having to retire, so I was honored to be able to do it.  And it gave me great pleasure for him to take it and he made a great Chief Judge as well.

Kay:
[inaudible]  

J.M.:
Thank you.

Kay:
Can you discuss the structure of the Court throughout the years of [inaudible] and the additional judges while you were on the Court [inaudible]

J.M.:
Well, let me say this, throughout the time that I was on the Court of Appeals which was 24 years, it was very apparent that the judges had their hands full, because of the two-term mandatory rule unlike many of the states who do not have any kind of rule about getting cases out.  And some of the states that we have had occasion to talk to, a case could lie over there on the table for two or three years.  But not so in the State of Georgia, which I think is wonderful, both the Supreme Court and the Court of Appeals must get a case out within the, before the end of that second term.  But that being said, I’ve always been informed since the day I came on the Court, that the Court of Appeals of Georgia was the busiest appellate court in the United States as far as the cases per judge.  Now there are certainly larger courts with more judges, and perhaps fewer cases that each one has.  But the Court of Appeals of Georgia so I’m lead to believe, and have been informed on many occasions, and I assume it’s still that way, write more cases, more opinions per judge than any other appellate court.  So there is a great need to get the judges that have been added so far, and I’m sure they’re probably movements to get more judges added as the years come and go.  So whatever they decide in that regard, I’m sure will be well-taken.

Kay:
Chief Judge Ruffin, the other day actually said something that lead me to believe that that’s still a very true statement in the Court of Appeals [inaudible]..

J.M.:
Yes,.  Well, I remember when I came on the court in ’76, the number of cases that were turned out that year by each judge was around 175 opinions.  Now those are written opinions, or they were then, plus when you consider that there are two other judges on a panel with you, you have to consider 175 as to judge one, and 175 to judge two, as well as your 175.  Now it came to be it was over 200 in some years following that judges were having to urn out those opinions on.  So it’s a very busy court and I’m sure if they say they need some more judges up there, I’m certainly one that says “I agree”.
Kay:
[inaudible]  Do you know how the Court freedom and motto [inaudible]

J.M.:
Only what I’ve been told, that Judge Jule Felton, who later became Justice Jule Felton on the Supreme Court, conceived that motto.  I can’t tell you what year it was, it was while he was on the Court of Appeals though.  And I think it’s a great motto and creed. 

Kay:
It is.  Do you know how “and women” came to be added?

J.M.:
Well, I believe I do.  It happened through the efforts of Judge Dorothy Beasley who later became Chief Judge Dorothy Beasley who proposed that, and I might add to those of you who do not already know, I was one of the majority voting to allow that to be done.  And so I’m proud that was done, I think it was very appropriate. 

Kay:
Do you know what the court was?

J.M.:
Five to four.  And I have to say I was one of those five.  And I’m proud of it.

Bob:
Judge, can we go back to the additions of judges in ’96 where they added the tenth judge, and then when they added the eleventh and twelfth.  Can you talk a little bit about that?

J..M.:
Yes, yes.  

Bob:
Is there any like, back room talk about how it came about or was it [inaudible].

J.M.:
No, no, it was just a time in history that the climate was favorable across the street in the legislature, and the Governor of course supported it.  It was just one of those times when it was favorable and appropriate to have it done.  And I’m sure the very next year they would have liked to have added some more.
Kay:
[inaudible]

J.M.:
But I don’t know anything about any kind of discussions that were made from a political standpoint, but you do have to go to the legislature to get those things done and there’s certainly ground work that needs to be done, and spaded to get anything done when you’re dealing with one branch of government or the other.

Kay:
[inaudible]

J.M.:
You want to ask me about my appointment in 19…?

Kay:
Go for it.

J.M.:
Okay, were you about to do that?  Well I was in my tenth year as a Superior Court Judge in the Cordele Judicial Circuit, and when I heard that this vacancy was going to take place I believe the judge who was retiring was going to retire on April 30th 1976.  I had put in my application and was looked upon with favor by the greatest Governor of all, George Busbee, who unfortunately has passed on to his reward.  But Judge Busbee…Judge, you know others have called him Judge and he says, “That wouldn’t be too bad.”  But you know George Busbee was the first Governor that ever had two four-year terms, and that had to be because of his popularity with the state legislature.  And before that it was just one four-year term, and I believe before that Governors served two-year terms, I’m not sure about that.  I could be absolutely wrong with that.  But anyway Governor George Busbee, a great friend, great Governor, great person, was the first one to have that bestowed upon him.  And
Kay:
What was the result of the judicial committee, the appointment committee?

J.M:
Well, they call it the Judicial Qualification Commission I believe, no Judicial Nominating Commission.  Yeah, you had to appear before that, and they had the hearing up there in the…well the Lawyers Club used to be in that building, it may still be there where they used to meet.  It’s a rather famous day for me to appear before all those prominent members of that committee.  And they apparently looked upon me with favor as well as some of the others.  I believe they were submitting five names back then to the Governor to choose one.
Kay:
Did the Governor notify you yourself?

J.M.:
He called me himself, which was a surprise.  I believe that’s the way they handled it back then, to have the Governor call the candidate.

Kay:
I bet that was a great phone call.

J.M.:
Oh, that was a perfect call.

Kay:
What types of cases were brought to the Court of Appeals when you got on the bench?

J.M.:
I can tell you about what the breakdown was.  There’s about 40% criminal and 60% civil back then.  I believe that was, if my memory serves me, we’re talking about a number of years ago, if my memory serves me, that was the breakdown on it.  And as I’ve touched on it before about the Supreme Court giving us those, what was formerly referred to a capital felony cases, which they received the death penalty for, that enlarged the percentages of criminal cases to some extent.  But we had or course, all types of…did not handle divorce cases, still do not handle divorce cases, but all types of civil matters; torts and contracts and negotiable instruments and you know, the whole gamut. 
Kay:
Are there any cases that come to mind that were significant during your term on the Court?

J.M.:
Well, I don’t have any by style.  There was a class of cases that I was particularly interested in and that was slip-and-fall cases.  My feeling was as long as we have a jury system that a jury should pass upon questions of fact because a jury is in the position to look at the witness on the witness stand and make some decision from the witness’ demeanor and so forth, so whether their testimony is credible.  But when you get to summary judgment, how can you look on what’s written on a piece of paper in the form of an affidavit and tell what the credibility of that is.  So a lot of the judges disagreed with me, I wrote many dissents and at some point and time the Supreme Court of Georgia began to go along with my thinking.  Not that I had anything to do with it, but I was happy to see that the jury system did prevail in those particular type of cases.  And I’m very much in favor of the jury system.  There are a lot of people who don’t feel like jurors know enough to be sitting in judgment over people, but I feel like the jury system is the greatest system ever devised by man and I don’t believe it can be improved on by giving questions to be decided in court to a panel.  So that’s my position on the type case that I was particularly interested in.

Kay:
[inaudible]

J.M.:
Well, it’s, I think it’s true.  How can a judge look at an affidavit and apply the rules to reach credibility.
Kay:
[inaudible]

J.M.:
Anyway that’s my feeling and I’m sure it’s all worked itself out by now.

Kay:
What did you enjoy the most and the least about being an appellate judge?

J.M.:
Well, I’ll tell you this, I used to go to work early in the morning and I enjoyed every moment in that automobile headed to the courthouse.  And it was just something that I really enjoyed in my life, is going down to the Court of Appeals and meeting with my colleagues.  And there was a lot of camaraderie at that time and I’m sure it still is.  So it was just a great day to go to work and I can’t say anything about what I least enjoyed because frankly, if there was anything like that it was overshadowed by what I enjoyed the most, and that was being with my colleagues and spading the law and so forth.
Kay:
Some of the former judges had said they find it a little bit isolating at first especially those who [inaudible] interaction with people on a daily basis.

J.M.:
Yes, yes.  Well, I suppose that would disturb some people to be up in the upper tower there so to speak, but I had a good office, I had an office where I could look right out the window at the Capitol.

Kay:
You looked out at the view.

J.M.:
Yeah, I did, yes it was a beautiful office.

Kay:
Okay, not what is it that you think makes a good appellate judge?

J.M.:
That’s a good question.  I think when you get to the adjective ‘good’ it’s, to me that means a person has to be sincerely interested in the job or task at hand.  The person has to be one who loves his or her fellow man, a person who realizes the importance of a job at hand.  You’re dealing with people’s lives, you’re dealing with their property, you’re dealing with their freedom.  And those things, if not important the most are important to the person who has a case before you.  So I feel like a good appellate judge is one who always keeps foremost in mind of doing what the judge feels is the just and proper thing to do.  And of course, follow the law, that’s first.  You hear too much now days about judges are activists, they don’t pay any attention to the law.  Perhaps that’s true, but a good appellate judge would always follow the law, even though, personally, they might not feel like that this is correct.  That’s up to the legislature to change the law.  We can whine and we can be upset but it’s up to the legislature.
Kay:
What about technology?  When you started in 1976, [inaudible] computers, typewriters, copy machines, just did it evolve while you were there?
J.M.:
It really did evolve while I was there, because I remember whenever we would produce an opinion and they would have to send out about 15 copies to various persons or concerns and the secretaries were very busy in making those copies.  And of course, with all these computers you know, you barely press a button and it automatically…but the one thing that sort of complicated it was, if you had to make a correction and after you’d sent all these copies out you have to recall them all, you know.  So it has its very good points and that’s I’m sure that’s the best way rather than the old way of putting all those carbon papers in between the pages.  And this is the best way of course.

Kay:
Anything [inaudible] Bob?

Bob:
Do you, Judge, remember at all when Bud was assigned to computerize everything, I know the Supreme Court hired him first and the Court of Appeals then [inaudible] to put the docket on the computer.  Do you remember anything…?

J.M.:
No I don’t.  Sorry.  You know I think we had a committee handling all that, and they…you know, you’ve got to have a feel for that kind of endeavor, and it’s well to have a committee rather than having just general judges trying to come up with these ideas.  So I’m sure we had a committee.  All I know is I didn’t serve on one, so it must have been a committee.

Kay:
 How has the Court in general changed from when you were first appointed in 1976?

J.M.:
Well for one thing there are more judges, there are three more than there were in ’76.  And I’m sure the handling of the Court through the Chief Judge or a committee may be different than it was in 1976, because of the turnover in the Chief judgeship every two years as it is now.  We have a different person with different ideas at the helm, and from what I’ve observed things to be going along perfectly well.  I admire all the people that are on the Court at this time, I’d love to be with them, but I couldn’t stay there, not because I didn’t want to.  But anyway, it was a joy to go to work every day.
Kay:
That’s a [inaudible] thing to be able to say.

J.M.:
That’s right, there are many people that have jobs that wish they didn’t have that particular job, but I never felt that way about being honored to be on the Court of Appeals of Georgia.  It was a very distinguished position to have.

Kay:
How you treated the general public and [inaudible]

J.M.:
Yes, yeah.

Kay:
[inaudible] what is the role of the Chief Judge and how is that person [inaudible].

J.M.:
Well, the year that I was the Chief Judge, and I think Judge Kelly Quillian and probably Judge Shulman before me, we had a committee composed of the presiding judges and the chief judge and anything that was going to be brought, it was discussed and investigated by that committee.  And it would go from there to the full banc of the Court, and that seemed to work real well.  Frankly, I don’t know whether they have any committees today like that.  Maybe not, I’m not sure, but however it’s being done, I’m sure it’s working well.  The present Chief Judge, Judge Ruffin, is very capable of handling that job and from what all I can hear he’s doing a great job.  He has more people to deal with than we did back when I first came on the Court.  But anyway, I’ve observed this of the Court of Appeals, I was a astounded when I first came on the Court of Appeals in ’76, to see a group of people that could agree to disagree and not be upset with one another.  And that’s a rare thing, you can’t even find that in a family of siblings of a relative all related to one another.  But it was so amazing to me to come into that atmosphere to see these people who, while they didn’t particularly have to agree, they didn’t get mad.  There was not back-biting because we all realized we were entitled to out opinion, and I hope that’s the way it is now.
Kay:
Me too.  Do you have anything else to say [inaudible]

J.M.:
Other than through the committee, I mean the committee discussions, and we would come to some decision and present it to the full banc of the Court, all the rest of the judges, and vote on it.  Usually everybody was sort of on their own as far as doing the job.  They recognized what their responsibilities were, and they were capable, they were ready to fulfill them, they worked hard, and it almost ran itself you might say.  At least that’s the way I felt about it.
Kay:
[inaudible]

J.M.:
Yeah, it was a neat operation because it’s just goes beyond all physiological composition.  I mean, really, to see how nine people at that time, could live and let live, and yet still do the job.

Kay:
What about the other judges you worked with on the Court.  Have any of them been influences to you?

J.M.:
Of course, I had the highest regard and respect for all of the persons who were my colleagues on the Court.  And I would say one of the influential persons in my tenure on the Court was Chief Judge John Sammons Bell.  He was the Chief Judge when I came on in ’76.  And he was the type person, very charismatic, very intelligent person.  A person that if you were having trouble with an opinion, even thought you wouldn’t necessarily have to be on his panel, you could discuss it with him and get input from him.  And while he was not that much older than I, he was sort of like a fatherly figure and a person that you had the utmost respect for and trust and would rely on, whatever.  Not that he controlled us but at least you could get his opinion.  And of course, there were others who I learned to love and respect.  It takes pretty close contact with people to be able to say that you have learned to love and respect, but that was the climate on the Court.  And I’m sure it still is that way today.
Kay:
Before 1992 oral argument was offered to everyone.  Discuss how it changed.  We talked about this earlier.
J.M.:
Yes, we did.  We talked about oral arguments.  As I recall, I mentioned previously that in 1976 every case that was docketed was placed on a calendar.  And the presiding judge called, on oral argument day, would call that case, case by case.  And if the attorney or the pro-se party had planned to argue that case they were there and would answer the role call.  If they weren’t you passed on to the next case.  So at some time after that the Court, in its wisdom, decided that the Court needed to know in advance and not have it all up in the air, “we don’t know who’s showing up today, maybe nobody.”  So they started requiring by assigning cases themselves to be advised in advance if you were coming up to argue your case.  And I think that’s well, even though I always liked to see lawyers given their full time.  In trial court I remember I probably let a lot of them argue too long, as long as it wasn’t any objections, but let them have their say.  But anyway, it’s well that the Court does limit the oral argument.  
Bob:
Judge, before that happened, if all cases were on the calendar and they didn’t show up then you just went on to the next case.

J.M.:
You went on and treated it as one in which no oral argument and you considered it just from the record.

Bob:
So they didn’t have to show.

J.M.:
No, no they didn’t have to show.

Kay:
[inaudible]
J.M.:
At some times you would run into this, you’d have a lawyer stand up after you call a case and say, “If it please the court, if I’d a known Mr. so-and-so wasn’t going to come up here today, I wouldn’t have had to come.”  I mean, you know they feel like they need to protect their position.  And so without oral argument from the other side they apologize and say, “I’m not going to take up the Court’s time.”  But they also lament that the fact that if they’d have known that the other side wasn’t going to be there that they would have not have come themselves.
Kay:
[inaudible] 

J.M.:
That’s right, protection.

Kay:
Was there a vote, like a banc meeting vote and they all decided to switch all [inaudible] oral arguments.  Was there a vote in the banc meeting?

J.M.:
Oh yes, oh yes.

Bob:
got together and [inaudible]

J.M.:
Somebody, some one or more of the judges came up with the idea, I guess after discussion not in banc, that really that would be the appropriate thing to do to have a more orderly proceeding.  Particularly in those particular days, and allow the Court more time to be busy in the office rather than waiting for somebody who didn’t show up to answer.  So I’m sure it’s the best way, and I had no problem with that. 

Kay:
After the change what did you look for in oral argument, in deciding whether or not to grant a change [inaudible].

J.M.:
You would look for something that might peak your interest and feel like that they didn’t say enough in their brief, that you really wanted to enlarge upon.  Maybe some point, because sometimes attorneys not knowing what a judge is interested in, will focus on some other aspect in the case, and the Court might not be interested in that what they focused on.  So things like that would cause a case to wind up on the oral argument calendar.  Something that the particular judge to whom it was assigned, it would peak their interest, and he would point out in a memo to other members of the panel, “Well I feel like we need to…,” and they would agree or not to put it on the oral argument.

Kay:
Do you have any other stories or information while you were in the Court of Appeals.

J.M.:
No, I’m sorry.  My tenure on the Court was very serene and you know.
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