INTERVIEW WITH JUDGE UNDERWOOD
John:
Judge Underwood, Can you discuss your appointment to the Court of Appeals in 1979.

J.U.:
Well, I was appointed by Governor Busbee and I used to tell people that I had a number of friends who suggested that I would be a judge.  But I think a more accurate characterization of it, it was my own doings.  I finished the first term with Governor Busbee as his Chief of Staff and I mentioned to several people that you know, maybe I’m judge material, and one day Governor Busbee got a letter from Judge Robert Culpepper, he was a Senior Superior Court Judge from Camilla.  And somebody had told Judge Culpepper that I had been talking about being a judge and here was a letter from Judge Culpepper to Governor Busbee saying, “You’ve got a place.”  I remember that was the term he used, a place, he didn’t call it a vacancy, a place to fill on the Court of Appeals, and he said ,”You’ve got a young man there in your office that had tried some cases before me and I think he would be a good judge.”  So that’s when I became serious about it and discussed it with Governor Busbee after he got a letter from Judge Culpepper.  And so I put my name before the Judicial Nominating Commission and was on the short list and Governor Busbee appointed me.

John:
Do you remember the judge whose place was that you replaced?

J.U.:
It was John Sammons Bell.

John:
In every era we’re finding that the Court hears different types of cases, with what’s going on in Georgia at that time.  You know the Court will sort of see more cases of different types.  Do you remember the type of cases you would typically see on the Court?

J.U.:
I think the type of cases probably has not changed a lot from the…I was only here for one year and during that year, I think if you did a sample of the cases they would be, the profile of cases would be similar to the cases now.  They were tort cases, commercial disputes, a lot of insurance related cases, and a very heavy dose of criminal cases.  And I think the profile would probably be similar to the profile now.  There might be more administrative agency disputes involving environmental regulations and maybe more land use disputes now as this, particularly the metropolitan area has grown and you get more disputes about zoning fuses and things like that.  But the basic profile of the kind of conflicts that came to the Court then would be pretty close to what we have today.

John:
In realizing you were only here a year did you see any upswing in drug type cases, narcotic type cases?

J.U.:
There were cases, I think what would change now, there would be different drugs but the, in that era there were a lot of cases involving large amounts of marijuana and cases involving of marijuana being brought into the state and arrests that were made down on the coast.  And the more recent high incident use of crack and that kind of thing, that was in the future.  But drug cases did constitute a big part of the criminal caseload even then.
John:
Can you talk about any cases that come to mind that maybe stand out in your mind from that time.

J.U.:
Well, you know the Court of Appeals, you can’t tell what is a landmark case here.  I mean the Court of Appeals doesn’t decide many that are immediately recognizable as landmark cases.  There are cases that tilt the law in a direction and you look back on them and you say that was a significant case and that’s where the law turned with that decision.  But some, it just stuck in my memory, I worked on a case and my opinion was overruled, but the counsel in that case was a young lawyer named Roy Barnes and it was the case involving sovereign immunity and Governor Barnes had a client who had been injured at a school and there was liability insurance.  But the trial judge had ruled that sovereign immunity applied and I wrote sort of a common-sense, simple-minded decision that said that sovereign immunity had been waived and that was reversed.  But a couple of decades later the Legislature and the people with constitutional amendment came to grips with sovereign immunity in a very different way.  And I think the side that later Governor Barnes, then lawyer Barnes was advocating probably is the law today.   But you couldn’t tell that then, that that was a significant thing.  And we had a case that occupied a lot of our internal energy for a while around here and it involved this simple question, whether or not a lawyer who tells another lawyer that the case is settled does or does not bind his client.  You know, is there a burden to go behind the lawyers word and prove that the lawyer had authorization to settle a case.  And you know, we split all kind of ways on that question, and that was an issue that took up a good bit of time.  Another case that didn’t seem so important then, but it was a question of, do you invoke the concept of warranty in a medical context.  A young woman went to a dentist and the dentist said, “I can make you look good as new,” or “look like a Hollywood star” or something to that effect.  And her mother filed a case and said, “That was a warranty, it was an express warranty, as to how he’s going to make his dental work come out.”  And I remember talking to my fellow judges a lot about that and can you apply concepts of warranty to medical practice.  So I think that’s true throughout the history of this Court that cases that turn out to be significant cases that tilt the law.  At the time they happen they’re more like little pebbles in the course of the history of a legal doctrine and they divert the course a little bit, but at the time they really don’t look like landmark cases.  And they’re almost never called landmark cases, but over time I think this Court has more cases that really influence day-to-day life in this state, and influence behavior and the way conflicts are resolved, probably than the Supreme Court.  But at the time they happen they’re not called landmark cases, they’re not headline-grabbing cases of the kind that would involve the Constitution.
John:
Can you tell us what you enjoyed the most about being on the Court?

J.U.:
Well, I think what anybody would enjoy the most is just seeing the cases unfold and coming o grips with them.  And serving on the Court changed me in one significant way looking back on it.  Once again it was not clear to me at the time, but it turned me into a much more or a reader and I…everybody I guess by the time you get through law school you think you read a lot, but I had never had a job where you just read all day every day.  I mean, the idea of starting with a stack of 30 or 40 page briefs in the morning and having to read all day long, I just had never done anything like that.  And looking back on it I think that’s what probably was the single most significant thing about my service on the Court, I mean the way in effected me most, it just turned me into a reader that I had not been before.  And I was always kind of intimidated, a 800 page book,  I just, you know, the idea of starting to read something.  If you’re going through law school and then the first of my law practice I just didn’t read a lot and then on this Court in the last 25 years because of habits that you have to develop here, I have read a lot more than I would have otherwise.  So I guess in the long run I would say that serving on the Court brought me a lot of pleasure in that it got me in the mode.  I’m not sure this is 100% good but you know, now I read a lot and I think nothing of undertaking the goal to read 50 or 100 pages after dinner.  And as I said that’s not 100% good, but it did change me approach to day-to-day life in that it got me reading a lot more.
John:
There is a lot of that up here.  What did you like the least about being an appellate court judge?

J.U.:
Well, I had had a job, I came here from being the Chief of Staff of the Governor and I had had a lot of contact with a lot of different agencies in the government.  I was constantly talking on the phone, I was interacting and, you know that’s not the life style of an appellate judge.  And I remember the first few cases I worked on, if there was a statutory construction issue and particularly if there’d been an amendment in recent times…you know, one lawyer would send us a brief and say that, “this is what the legislature meant.”  And the other lawyer would say that the legislature meant something diametrically different.  Well, I knew the people in the legislature, my inclination was to walk across the street and ask them what they meant.  Or if you had a superior court judge and there was a question about a charge, and one lawyer would say, “he said this and meant this,” and the other lawyer would say the opposite.  And it really took some discipline for me to come to grips with the significance of the record, and that an appellate court just deals with the record as it is, and you can’t keep supplementing it, you can’t add anything or detract anything, you’ve gotta decide the dispute as it exists, as it lays.  And that was hard for me because I’d been used to getting information verbally and to sort of come to grips with the notion that we’re in the business of interpreting words, and you take that quantity of words that exists and do the best you can and give an answer, and the parties hopefully will go on with life.  But that’s…to get used to that kind of cloistered existence where you’re not interacting with a lot of people, that was hard for me.
John:
Now, back in ’79, I don’t believe they changed the rules yet, I might be wrong about that, about the oral arguments.  Were oral arguments an automatic thing when you were on the Court?

J.U.:
Yes, everybody got an oral argument.  We did the same thing that the Court does now with respect to you could have different lengths argument, you know, if you were willing to go first you could take 5 minutes or 10 minutes or 15 minutes, but we didn’t have to…we didn’t have a system of requesting oral argument.
John:
Did you…based on your last answer about kind of being restricted to the record, did you get something out of the oral argument?  Did you want to see it expanded, have more time so you could process…

J.U.:
I think that I always did contribute more significance to oral argument than some of my colleagues.  I always found that there was some new light that was disclosed in oral argument.  And over the years I’m not sure this was my thought process when I was here, but over the years I have come to believe that oral argument has an importance beyond just trying to educate the judge on the bench.  And that it’s, in my view, an important part of the judicial process and it promotes acceptance of the finality of the decision.  And I’m one of those who hopes that over the years the Court of Appeals can find a way to hear as many oral arguments as possible.  I recognize with the volume of cases that the Court has now, they have to do something like the Federal Courts of Appeals have done, and they have to make oral argument available upon request.  But I do worry in my practice through the years, I have in recent years, I almost never run into a lawyer who is frustrated and antagonistic with the court because of the substantiative decision that was made.  But I’ve run into a lot of lawyers who were frustrated because they didn’t get to make oral argument.  And what that tells me is that lawyers and parties feel a lot better if they get a short period of time to come to this courtroom and stand up and take their crack at focusing on whatever it is they think is important about the record.  So that is one of the things that I hope in the future that the Court of Appeals will do the very best they can.  And I know they have to come up with some way to manage their caseload but I do have some reservation about the concept of limiting oral arguments.
John:
We’ll probably come back to that when we talk about caseload and additional judges.  What do you think makes a good appellate judge, what do you think are some characteristics of the person that’s sitting on the bench?

J.U.:
Well I think, in the final analysis what makes a really good appellate judge is somebody that kind of has a blend of qualities.  You’ve got to have a certain kind of temperament that permits you to sit and read a lot and I think you’ve got to have reasonably common sense and life experience that enables you to put yourself in the position of the litigants.  You’ve got to have some sense of scholarship and be willing to chase down the authorities and to read the briefs with some comprehension.  And one of the things about temperament that I discovered is that to be satisfied as an appellate court judge you’ve got to be pretty confident in your own work because you’re not going to get much affirmation.  I remember I worked on an opinion, and I worked very hard on it, I came in early several days, it wasn’t a very significant case but I thought it was significant at the time.  It had to do with the procedures for foreclosing on motor vehicles and that opinion went out just before we had the Bar Association meeting in Savannah.  And I went to Savannah, and somehow I had it in my head that everybody was going to come up to me and say, “What a great opinion.”  And nobody ever mentioned it and this was so unlike my former life where I dealt with the executive agencies of the legislative branch and if you did anything consequential you’d hear about it almost immediately, you’d either be denounced or you would be complimented for your, you know, what you’d done.  And appellate work is entirely different from that, so whatever affirmation is necessary to get you from one day to the next you have to get it from knowing or thinking that you’ve done the right thing, because nobody’s gonna tell you that you’ve done a good thing.  In that sense it’s different from trial work, a trial judge interacts with lawyers and with parties all day, and an appellate judge…it ultimately can be a fairly lonely narrow existence.  And if you don’t have the kind of temperament to deal with that then you’re not going to be very happy for very long.

John:
So there’s sort of an isolation to being a judge?

J.U.:
I think isolation is the right word, but isolation never seemed to me that the term that applies, I think it is more…I think good appellate judges don’t feel isolated, I think they feel very much involved but their connection with the world is with the written word.  And I think that that’s in many ways for a person who has that orientation it’s more alive and more direct and meaningful that verbal communication or being in the middle of a crowd.  If a good appellate judge is sitting there reading that brief I don’t think he or she feels isolated, they’re just getting their connection, their nexus, through the written word.
John:
Can you discuss the process in rendering opinions?

J.U.:
Well, I’ll sort of summarize it.  One of the thoughts I’ve had through the years is that, I’m not sure that it’s a good thing to totally de-mystify the judicial process.  I have some melancholy that the United States Supreme Court decision-making process is getting so much clinical analysis because I think that it’s…I think there should be kind of a mystique to it, I think for lawyers and litigants to [inaudible] the journalists now to get papers of the justices of the United State Supreme Court and take the process apart and speculate about their relationships, I’m not sure that’s a constructive thing.  But I think it’s well known basically the way the Court of Appeals worked in my era.  We sat in panels of three and judges were assigned cases and the judge to whom a case was assigned would write the first draft of the opinion, circulate to the other two judges and what you did then kind of depended on the personalities of the people.  You might just initial it and there might not be much interaction or discussion.  But if you wanted to you could go see the judge who’d written the first opinion and sit in his office and talk about it.  And in my case it seemed to me that that’s the way it worked more often than not, was rather than for all three of us to get together, there would be a one-on-one discussion and you would usually say to the judge who had written the opinion proposed to be the majority opinion, “Did you think about this”, “I have some concern about this”, and “I’m thinking about going in the other direction”, and it’s all somewhat a function of just personal communication at that point.  That’s the way it worked then, and of course if there is a dissent on the panel at that time then it would become a whole-court case.  And the record would be circulated with all the judges, then nine judges, and I assume it’s somewhat like that now.
John:
Yeah, and now we cut it to seven, and then if they can’t decide it goes to a super majority or twelve.  What was the makeup of your staff?
J.U.:
We had two law assistants and one of the things, I think we started during my year, we started having summer clerks, the law students.  And then, and I think this is probably still the case, the law assistants that we all used tended to be people who had been for some period of time, had a lot of institutional memory and a lot of expertise.  And you know, I thought a lot about that through the years, and I talked to a lot of judges, a lot of federal judges about their approach to hiring clerks and their strengths and weaknesses and having people who are here for a long period of time, they build up a great deal of expertise.  And you know the strength is that they really have resources that keep lines of cases consistent, the weakness is that as a judge you are always tempted…you have to be very careful to make sure that your deciding the case instead of the law assistant who’s been here a long time.  So it’s like a lot of other things about the judicial process, you know, there are trade offs.  And I think the approach the Court of Appeals has always had, one of the great strengths of the Court of Appeals has been the body of expertise in the law assistants.  And I think one of the constant challenges of the judges is to make sure that the judges always bring in their own perspective and not relying too much on the strength and resources of the law assistants.

John:
So how was technology in advance from when you started in ’79.

J.U.:
Well, I still remember when I first came, when the decisions were circulated, they were carbon paper decisions and when I came here my secretary came with me from the Governor’s office.  And because it was the Governor’s office we were kind of on the forefront of technology, to the extent that the state government was on the forefront o technology at all.  But my secretary brought an IBM typewriter which sort of an early version a word processor, and it meant that you didn’t have to start over, it was a memory typewriter really.  And I remember that the other secretaries quickly focused on this and there started to be a lot of pressure to get these, and that was sort of the very front end of the word processing era.  And that has changed the logistics of opinion-writing a lot.  You know, you would try not to be influenced by this but if somebody had written a fifteen page decision and you wanted to change one phrase on page three, you know you might say, “well it’s not that important,” because we got to go back, you know by  five o’clock today and retype this and with word processing, of course that’s not a factor and everybody can have their crack at suggesting any linguistic change or punctuation.  So just word processors have been a wonderful blessing for appellate judges, as they have for lawyers and almost everybody who’s a part of it.
John:
Yeah, Judge Ellington had told us a story to make sure we asked you, that you came over here I guess with your secretary, whatever, and upon seeing what equipment was supplied you actually walked across the street and took the IMB typewriter from the Governor’s to bring it over here which… I don’t know exactly how that transferred to the inventory.

J.U.:
Well, I think my secretary probably had as much input into that decision as I did, but we came over and, two things struck my secretary about how quiet it was, and how old the typewriters were.  And in order to entice her to come I talked to Governor Busbee about bringing our…I don’t think we even called it a word processor then, but that was to some extent sort of the beginning of the word processing era at the Court of Appeals.

John:
Did you discuss with the Governor at the time about additional funding for the Court, maybe so they could buy some of that fancy new equipment?

J.U.:
Well, he did…the Chief Judge in that year was Judge Braswell, and I did suggest another thing in the Courtroom.  We didn’t have amplification then, we didn’t have a microphone.  And it was nice in a way not to have, I mean it sort of had the flavor of authenticity and not to have amplified sound.  But many courts even superior courts in most administrative agencies around Atlanta by that time, had put in some kind of simple amplification.  And I remember going to…I was reluctant to talk to Judge Dean about this because the last thing you want to do in a court like this is look like you’re coming in, you know with a lot of ideas and, that’s a way to make yourself unpopular.  And I sort of exaggerated, I went to see Judge Dean and I told him that I was kind of having trouble hearing, that there was a heating duct above the bench.  And this was sort of true, but I think I probably exaggerated, and I said that you know, particularly now that we’re having a lot of oral arguments that are performed by women and their voices may not carry quite as much as people who have historically argued here, I said, “I’m just having a hard time hearing, what would you think if we were to look into getting amplification?”  And Judge Dean said a very sensible thing, “If you can get some money, if you can get your friend Governor Busbee to give us some money, then that sounds like a great idea.”  So I went to see him and I did the same thing, I kind of exaggerated, I said, “I’m sort of having a hard time hearing,”  and it turned up he gave us $25,000 out of the Governor’s emergency fund.  I’m not sure that qualified as an emergency, but it was a legitimate expenditure and since we were tinkering with the…we were having to put in the microphone.  had been up to the United States Supreme Court, I hadn’t argued but I went up with Governor Sanders to argue a case and I sat at the counsel table and I was really impressed with the lights they had on the podium at the Supreme Court, they had a red light and a yellow light.  And this was in the era of Chief Justice Earl Warren, I remember when the red light would come on, Earl Warren was very cordial and very nice, but he’d just stop, you know he would not let anybody finish the sentence, and the red light meant stop.  And that made a big impression on me.  So I said to Chief Judge Dean…actually we had a banc about this, he said he didn’t want to depart from tradition without talking about this.  And we had a banc and everybody expressed their opinion, and while we ere putting a microphone in we put in a light system.  And later on, many years later they had the system that’s here, they have these clocks now and I had it in my head that we always had the light system, I was making my argument, I looked up and saw the clock and I almost panicked.  I actually said in my argument, “What are these clocks that tell you how many minutes you’ve got left.”  So we’ve moved beyond the system that we put in but…
John:
Well not too far beyond, we still have the lights and you had that system put in in ’79 and last summer we just replaced that audio system for what we have today.

J.U.:
Is that right?

John:
Yeah, so it’s been a while, been there quite a while and the speakers above the heating ducts are still there, some of them were actually painted so the speakers didn’t vibrate anymore, the judges were complaining they couldn’t hear.  So that would definitely be something that it took us quite a while to get around to replacing.  Yeah, we kind of talked a little bit about this, about the technology and the significant changes with the amplification in the Courtroom.  But in general what are some other changes you’ve seen since ’79 on the Court.  There’s of course, have been diversity teams in other numbers and such, can you discuss your point of view on that?

J.U.:
Well, that’s right.  The profiles of the judges have been a healthy change I think.  When I was here you know all nine judges were white males, always had been, so there’ve been obvious changes on gender and racial diversity over the years since my era here.  And you know, I think just the numbers here, there is an awareness of how the caseload has expanded, I think the, I don’t carry these kind of figures in my head, but in preparing to come over here I think there were about 13,000 lawyers in the state the year that I was a judge here and now there’s about 26,000.  And so that means that the legal establishment out there trying cases, originating cases has doubled since that time.  And I think the number of superior court judges we’ve got, something like 189 or 90 now.  I that time frame we had I think 154 or something like that.  So…
John:
And the addition of state court judges.

J.U.:
And the state court judges I think that number may almost have doubled, because we’ve had some state courts that didn’t exist then.  And of course, that matches the population of the state, the population of the state probably has grown by 40 or 50% since then and so there’s just a lot more stuff coming here.  And that reflects in the workload and the Court has been forced to change some of its rules, and not give everybody oral argument, and not accept all the cases that come up on discretionary kind of appeal.  And it seems in my era this is probably an exaggeration but we would accept, you know, a very high percentage of the cases.  We had the luxury of exercising discretion on the side of hearing a case, if there was any basis to hear it, and now the Court has to make hard decisions about which appeals to hear, and particularly interlocutory, you know, whether to grant an interlocutory appeal or not.  And in that sense it’s a much harder job now.
John:
Well, you had nine judges when you were and at that time was there any discussion about expanding the Court or fill a need based on caseload of expanding the Court.

J.U.:
I don’t remember having that discussion.  You know, we were always willing to talk about you caseload and human nature being what it is we talked about it a lot and about the number cases to be decided.  But I don’t recall us ever getting behind an idea to expand the Court.  I think that came later.  In fact in those years, if anything, there might have been kind of a bias against expanding the Court for fear that somehow it would dilute the significance of being a judge.  There was still then, and I hope there always will be, but it was a lot of just plain pride in being a judge.  And I’m not certain about this but I think it might be accurate to say if you had cross examined us, my group, and said, “Do you think we ought to make the Court bigger?”, there would have been some hard thinking about whether or not we want to be a part of a court that had the bigger number, because the crushing caseload I think didn’t hit us.  And I think that would be a very natural reaction from any judge, but if you’re faced with more work that you possibly can do then you know, your pride has to give way a little bit.  And you agree to make room for others to help you share the load.  But we didn’t talk about expanding the Court in my time here.
John:
Because there are certain state that are smaller that ours and have less caseload that probably have about twice as many appellate court judges.  [inaudible] to have more oral arguments and the other things you discussed.

J.U.:
Yeah, I’m sure that’s true.

John:
In 1979 the Chief Judge’s position on the Court of Appeals was placed on a rotating basis.  Prior to that the judge was, the most senior judge was elected Chief Judge and served out that term as Chief Judge until they left the Court.  Why did that change, and how was that process decided?

J.U.:
That had been done by the time I got here.  The person that I replaced had been the Chief Judge, had been the Chief Judge for a long time and had been an effective Chief Judge.  But In think the truth is that there was beginning to be a widespread thought in not just in courts, but a lot of institutions that there’s a trade off.  If between having one person be the leader of that institution for a long period of time and having it rotate.  And there was some political advantages, some strengths to having one person who could go to the legislature year after year, but there are also some disadvantages.  And there would be little turf disputes that would develop, and so things like the Board of Regents and lots of other institutions in the state about that time were making the transition from the notion of having one chairman elected for a long period of time.  And I think the Court of Appeals adopted that notion and the Supreme Court about that time, in that general time frame, adopted the same thing.  And it was not in any way repudiation of the prior system, but it was just a reflection that times were changing.  And there were plusses and minuses to having somebody be the Chief Judge over a long period of time and I think collectively the Court, beginning in 1979 decided that for the future, the plusses probably outweighed the minuses, of rotating the system.
John:
Well, based on your political background and knowing so well the kind of legislative end and the governor end as well as being a member of the court, have you seen that being a positive or a negative advantage for the Court?

J.U.:
I think it is a trade off.  I think there are advantages to sharing the leadership role and I think the concept that the Court wanted to achieve to give everybody over a period of time the honor and the responsibility of thinking like the Chief Judge, I think that it has worked like it was supposed to work.  Now there may have been some disadvantage in that if one strong person had been the Chief Judge over a long period of time, they might have been successful in forming alliances with the legislature, and so forth.  But I think the original notion that there were more plusses to the program of rotating the Chief Judgeship, I think that has turned to be true.

John:
So [inaudible] in its work.  

J.U.:
I think that’s right.

John:
Why did you decide to leave the Court when you had been here about a year?

J.U.:
Well, I was interested in the executive branch and the legislative branch, and there was an opportunity to run for another office, and I got it in my head that that opportunity might not happen again.  And I said, the timing is unfortunate and I kind of had a feeling that I’d been here such a short period of time, and there was very much of an awareness that you know, this is a wonderful opportunity.  And a lot of people told, flat out told me, “Why you give up something like this.”  And I was aware of that, but I was interested serving in public position, so I left to go run for a political office.

John:
What office did you run for?

J.U.:
I ran for the Senate, I had a sense that there was going to be a change, and you could sort of sense that there was change.  And there was a change but it was a change that benefited Mac Mattingly the republican who ran for the Senate.  So, you know part of my notion was correct, but I as not able to execute the strategy to do it myself.  But my time here had been a wonderful experience and has certainly added a lot to my legal career to have had the benefit to get to know the judges and so I have no regrets about serving.  It was one of the most enriching experiences I’ve ever had.  I wish it could have been more like several years, and then I could have gone back to practice.  I think I probably would have ended back practicing, having come to the Court at my age and looking back on it.  But it was one of the experiences that was a very positive impact on my life and my career.
John:
Can you talk about some of the other judges at that time?

J.U.:
Well, the judges here were…the presiding judges…the Chief Judge was Braswell Dean, the presiding judge was Kelly Quillian, and Judge MacMurray, and then we had Shulman, Birdsong, George Carley.  One of the interesting things about being a judge and then going back into practice is that you get to know people at different, you have a different perspective.  When I had been a lawyer before I went to work for Governor Busbee, one of the people I had known for a long was Charlie Weltner.  He had been a superior court judge.  So when I came to the Court of Appeals I remember one of the first cases I ever had was to review a case that Judge Weltner had decided as a superior court judge.  And then later he was on the Supreme Court when I was back in practice so I felt like I had gone full circle.  I came over and argued cases before Weltner so I had known him, I had argued cases before him and then I had reviewed his cases at the Court of Appeals.  And then I remember we had reversed one of his cases when he was a trial judge and then later on I was over in the Supreme Court arguing a case and I sat there and I said, “Do you suppose he remembers that I was on a panel that reversed him?”  So Judge Weltner was somebody that…he was appointed by Governor Busbee and in that sense we were sort of comrades because we had the same appointing authority.  And Harold Hill was very gracious when I first got appointed here, and about once every two or three months Justice Hill from the Supreme Court and I would go to Harold’s Barbecue.  And that was a very enriching experience for a young judge to get to interact with him.  And the judges here on the Court, Braswell Dean, an extraordinarily bright judge and was a Chess grand master, I always struggled and learned to play Chess a little and I was always fascinated with that he had so many accomplishments that were just accomplishments of intellectual exercise.  And Judge Shulman was somebody who had king of specialized in procedural issues.  He had written a book on Georgia procedure and he was a resource that you could go ask about almost any kind of procedural question and he would have a good instinct about it.  One of the interesting interactions I had was with Judge Harold Banke.  I had known Judge Banke, he had not known he, I had known him.  He was a superior court judge out in Clayton County when Clayton County was growing so fast.  And it seems to me, I’m not sure if this is right, but it seems to me he may have been the only judge out there.  But when I was a young lawyer I went out to Clayton County on behalf of a little bank we represented, and I was scared to death of Judge Banke because he was so stern and he was always so busy.  It seemed to me like he was under considerable pressure and he was just one of those, my impression was, he was one of those hard edged judges you know, you better really be prepared, you know, you better say what you’re going to say quickly and you better not look like you’re messing around in his court.  That was the image I had of Judge Banke, so I came here as a judge and he as the nicest most pleasant cordial person.  And it’s a completely different relationship, and he was in a different mode because he was here and he was relaxed and so forth.  But they were wonderful personalities.  Judge, now Justice Carley, replaced Julian Webb, Judge Julian Webb.  He was very interesting judge who had had a broad career and had been in the legislature, was from deep south Georgia from Donaldsonville, GA.  And a very broad gauge person, always interested in what was in the public interest, and he left the court during my year and was replaced by Judge Carley.  So for much of my year I was not the junior judge, Judge Carley was the junior judge, and he was a very energetic hard working guy.  And I know that Judge Carley, during his whole career has been somebody who puts a lot of energy into it, and I’ve always given him, in informal settings, I’ve given him a hard time and told him that was my junior judge.  And so I enjoyed all those relationships.  Judge Kelly Quillian had been, the Quillians had been close friends with Governor Sanders, and I worked in Governor Sanders law firm, so I would constantly tell stories with Judge Quillian that had a Sanders connection.  And Judge Birdsong was from LaGrange and my wife is from LaGrange so I always had something to talk to Judge Birdsong about, or what’s going on in LaGrange.  So it was a very pleasant circumstance to interact with all the judges that were here in those years.
John:
Did you remember any one particular one influence you more than the others, or kind of take you under his wing or maybe influence you 10 years down the line when something occurred to you later?
J.U.:
No, I think that the honest answer to that is that you take something from all of them.  There was not one judge that I formed a particular close relationship with but there components and aspects of the personality of each one of them that I’ve always admitted and respected and…so I think that the real answer to that is that there were things about all of my colleagues that I remember to this day, and respected and influenced by.

John:
Now you served with Judge Shulman.

J.U.:
Yes.

John:
Do you have any particular stories, we’re currently unable to interview him, he’s not up to it and we’re looking for stories and information about Judge Shulman.

J.U.:
Well, I always felt like I had a close relationship with Judge Shulman because his son was in my class in law school, so I was close friends with his son so I could talk to Judge Shulman about anything.  There are two things that strike me about him is he really did have a particular interest in procedure, trial court procedure, and he had always focused on that and had written a book about it.  So when he would read a record or a transcript he had a very informed judgment about whether the ruling that the trial court made on an objection was the right ruling.  You know that sort of his specialty, and whether the instruction of the charge to the jury was the right one.  The other thing about Judge Shulman that I remember is that he had the most, I would say, developed sense of gratitude about being a judge.  He liked being a judge and he had that almost a sense of awe and wonder that he was a judge.  I think he was always so appreciative to Governor Busbee for appointing him a judge, and I think he had gone through much of his life and had probably seen the role of Jewish lawyers change over the years.  And I suspect, he never told me this, but I suspect looking back on it that he probably never considered it in the universe of reality that some elected Georgia governor would appoint him to a position on the Court of Appeals.  And he didn’t know many people in politics and he is an example of somebody who was selected because of true merit, because he was respected for having written a book.  And there was always about Judge Shulman this wonderful sense of, “This is a great thing that I’m here and I am so appreciative, it’s great to be an American, it’s great to a Georgian, it’s great to be a lawyer and it’s particularly wonderful to be a Court of Appeals judge.”  There was always that sense of Judge Shulman to me.
John:
You know he replaced the seat that was given up by Sol Clark.  Did he feel any burden in replacing such a famous and well known and well respected judge?
J.U.:
I never discussed that him, but Judge Shulman was very conscientious and it wouldn’t have mattered who he replaced, he would have felt a great sense of you know, “I’ve got to put forth my very best effort.” And if…I’d forgotten who he’d replaced, but I’m sure that that was somewhere lurking in the background of his conscientiousness but it wouldn’t have mattered how he got to this Court, his notion was that this a wonderful responsibility and a high responsibility and we’ve all got to do the very best we can.  And he had a wonderful judicial spirit in that way.

John:
We have a couple of fishing questions, this one’s just about discussing the structure of the Court from 1916, the additional three judges all the way to us having twelve now.  Do you have any particular knowledge about that or that process, or point of view from working in the governor’s office that it…you really weren’t there at a time when expansion was discussed.

J.U.:
No, but there is something that’s interesting about the history of the Court of Appeals that I’ve gathered, it’s always inarticulate, but I think this was still a thought process when I was here, that the Court did not like to be referred to as an intermediate court.  The self image of the Court of Appeals always has been not so much as an intermediate court and that’s technically true that the Georgia Court of Appeals for the overwhelming percentage of cases that it decides that there’s no review, it’s the Court of last resort and I think in the modern era this is less, there’s less conscientiousness of this but, in the 50’s and 60’s, and this may have said more about the personalities of the judges and everybody was elected, but there was a sensitivity to anything that appeared to be a symbol of being subordinate to the Supreme Court.  And they did not, in my era, if you ever referred to us as an intermediate court you would get a reaction.  You know, they did not like that term.  And there was obviously awareness of the, of the state constitution and very much an awareness of that the Supreme Court could review decisions of this court, but I think that had to do with sort of the history and the political dynamics of the court and so it was always interesting to me that we always considered ourselves to be…you know we sort of acted like we were a court of, you know on the same plane with the Supreme Court although everybody knew that the court had the power to review our decisions and it would not have been a popular thing to say in my era if you ever referred to us as an intermediate court.  And I think over the years the jurisdiction has evolved and the Georgia Supreme Court has become more like a cert on the court, it’s not it has original jurisdiction.  And I think this sensitivity probably is less present today, but in the…before about 1980 there was a real sense that we are an appellate court, we’re not an intermediate court.
John:
Well you mentioned jurisdiction changes.  Now in 1977 there were some changes to the Court and that was just prior to your time.  I don’t know if you worked in the Governor’s office at that time or anything but the jurisdiction over appeals of armed robbery, rape, and death where the death penalty was not imposed, were given to this court and cases involving excessive elections where in the validity of legislative enactments by municipality were given to the Court of Appeals.  That was just a couple of years before you started here.  Could you see that affect on the Court, was there any discussion, because we sort of knew the Court [inaudible] in ’79.
J.U.:
No, the impression I have, I really don’t have first-hand information about this, but the impression I have is to the extent that there would have been disagreement with some of those jurisdictional decisions.  It might have been based more on institutional pride.  You know, would it…does it somehow diminish the significance of the Court of Appeals for jurisdiction of all capital cases to be transferred to the Supreme Court?  I don’t know if it does or does not, but I think if there was a fuss at that time about those jurisdictional things I think it would have been more kind of a superficial symbolic concern.  But I don’t recall anybody ever enduring my time talking about that very much.  And the impression I have is that over the years I think the Supreme Court itself has handled this in a very adroic and clever way.  The…more and more cases have been identified as, you know, cases even thought they’re called equity cases, they can be heard in the Court of Appeals.  And cases involving state revenue and tax cases, more of those have been transferred and we now have pretty clear patterns about which cases go to the Court of Appeals.  So I think the Supreme Court has done that in a way that has not been offensive to the Court of Appeals, has not had a devastating effect on its work load and has created a structure that makes sense, where the Supreme Court is able to consolidate legal principals more.  I give a lot of credit to the leadership of the Supreme Court and the fact that the Court of Appeals has not found that to be objectionable by in large, as far as I know.  I think it speaks well of the leadership of both the Court of Appeals and the Supreme Court, and they, for the last 25 years, they’ve been a lot of harmony and a lot of good working relationship between the two appellate courts on jurisdictional issues.
John:
We’re going to switch hats.  Governor Busbee is no longer with us and you’re going to kind of represent him on this tape as his Chief of Staff.  Can you discuss Governor Busbee appointments to the Court of Appeals while you were his Executive Secretary or Chief of Staff.

J.U.:
I think his first appointment to the Court of Appeals probably was Judge MacMurray and this was an example of a governor appointing somebody that he knew well.  He was from down in his area.  Governor Busbee had grown up in Dooly County and Judge MacMurray was from Cordele but the circuit extended over to Dooly County and I think Judge MacMurray and Judge Hardy Gregory on the Supreme Court were examples of people that George Busbee appointed that he knew personally, knew well and just wanted somebody from home on the appellate courts.  And I’ve forgotten the sequence after that but…
John:
Judge Shulman.

J.U.:
Judge Shulman, and I don’t think Governor Busbee had known Shulman except by reputation.  But everybody knew the Shulman name primarily because of a procedure book that he had worked on, and the Judicial Nominating Commission put Judge Shulman’s name, or then practicing lawyer Arnold Shulman’s name on the short list, Governor Busbee interview him and liked him and appointed him.  And I guess the next one was Judge Banke.  And I think Judge Banke was recommended to Governor Busbee by, among others, Senator Terrell Star, and people who knew him well in Clayton County.  I think the thing that impressed Governor Busbee about Judge Banke was just how respected he was by everybody in Clayton County.  And I remember the legislative delegation, Terrell Star and Bill Lee and Jimmy Benefield, and all the people in the legislature from Clayton County had a deep respect for Judge Banke and thought that he had distinguished himself and done so much for Clayton County.  And I think that was the dynamic that had a lot to do with his deciding to appoint Judge Banke.  I don’t think he had known Judge Banke before, Judge Banke’s name came up on the short list from the Judicial Nominating Commission.  And then I guess the other appointment was Buch Birdsong?

John:
Yes.

J.U.:
And I think Governor Busbee had actually maybe interacted with Buck when he was a practicing lawyer.  Buck had done a lot of condemnation work and I think, as I recall, maybe Governor Busbee was familiar with that and interviewed and liked him and appointed him.
John:
And then Judge Carley too.

J.U.:
And Judge Carley was appointed after, and I do know one of Judge Carley’s mentors in life was a legislator named Robin Harris, and Robin Harris was a person unusual intellect and conscientiousness and Governor Busbee had an enormous respect for Robin Harris.  And I was not there when these discussions took place, but I can well envision that Robin Harris would have said, “This lawyer, George Carley ought to be a judge.”  And George Busbee would have taken that to heart, and I am pretty sure that George had been a lawyer in Robin Harris’s law firm.  So I think that was the connection.  An the same process would have applied Halcom Perry it was the Chairman of the Judicial Nominating Commission, he was from Albany, Governor Busbee had a lot of respect for the work of Halcom and Gus Cleveland who was also active in the judicial nominating process in those years, and they recommended George Carley along with Robin Harris.  And I think that’s how he was appointed.
John:
Now let’s talk about the judicial nominating process, the Commission.  You mentioned you were a member, or Chairman of the Commission at one time.

J.U.:
I was Chairman during the Zell Miller administration from 91 through 98. 

John:
Can you discuss the process the Commission went through to get its names to the Governor and how that worked.

J.U.:
Well, the Judicial Nominating Commission concept started with, and there were other states that would have some system of merit selection, and I think Judge Hall, Bob Hall, over the years starting way back in the 70’s had talked about the benefits of merit selection and I think Governor Carter probably was the first Governor who really reduced this to formalities.  And the legislature wouldn’t and still have not adopted a statute requiring a Judicial Nominating Commission, but Governor Carter did it by executive order and Governor Busbee followed that, and then all the Governors since then have followed the procedure of having an executive order.  Zell Miller had a different issue, Governor Miller had to deal with a problem that had arisen in the previous administration called the Books Litigation.  This was a group plaintiffs, private plaintiffs, and the justice department challenged the system of electing superior court judges and the allegation was that the way that we elect superior court judges made it unlikely that minorities can be elected.  So that had resulted in an injunction, so a lot of vacant superior court positions had not been filled.  And one of the allegations was that the Bar, the organized had too big a role in the judicial nominating process and that this some how, is an allegation…I don’t think this is at all, but it as alleged by the justice department that the Judicial Nominating Commission was dominated by the Bar and that diminished the prospects of minorities being appointed, and that the system diminished chances of them being elected.  So against that background Governor Miller knew that I had been a judge at once, I had been one of his campaign supporters and he asked me to head the nominating commission and he constituted it in a different way that it had been constituted in the past.  It had a lot of racial and gender diversity, it was smaller and so I did that for eight years.  And I take a lot of pride in saying that I think one of Governor Miller’s legacies is that he did accomplish a great deal in bringing more gender and racial diversity to the judicial system and we were involved in that as his nominating commission.
John:
We probably aren’t prepared for a set of question, but you would be, we don’t want to talk about that process, because I believe Miller [inaudible] about the Court quite a bit.

J.U.:
He did, I mean all courts, both gender and racial diversity.  And I think that the thing that we have to keep in mind is that we’re in the 1990’s and one of the things that made it possible for Governor Miller to bring so much diversity is that there was by now, a large pool of qualified candidates for judicial positions, both women and African-American lawyers, and that’s not to say that there had not been for many decades, there had been a lot of qualified candidates, women and African-American lawyers for 70 or 80 years.  But the pool was not large until about 1990 because the law school admissions process had resulted in about 15 years before, a lot of women a lot of African-Americans had gone to law school and they had got out and practiced and then had 10 years, between 10 and 15 years of experience by the time we get to 1990.  So not to say that the appointing process is easy, it’s never easy, but it was not hard to find qualified people, and there was an obvious need for diversity.  The courts needed to be more representative in DeKalb County the population was coming up on 50% African-American, there were no African-American superior court judges.  There were wonderful superior court judges, the bench was very strong in DeKalb County, but if you were a young African-American being sentenced and you looked around the court house and you didn’t find anybody your own race on the bench, it must have been a very devastating and frustrating feeling.  So this was the circumstance that Zell Miller faced, and he said, “I want no compromise in quality or qualifications, but if we can we want to move in the direction of bringing diversity to the judicial system.  And I think he accomplished that, I think he made a lot of appointments of women and African-Americans who were very well qualified and they brought diversity and for the most part they have been re-elected and the law suit and the allegations of the justice department were put on hold, and once the justice department and the plaintiffs recognized what was going on then I think that did affect the ultimate outcome of the litigation and it concluded and I think we’ve made a lot of progress.
John:
Can you discuss a little about Governor Busbee actual process in going through the short list, or interacting with the Judicial Nominating Commission.
J.U.:
Governor Busbee or Governor Miller?

John:
Governor Busbee, because I wanted to finish that, since you were there and you’re kind of speaking for him, I mean, as best we can.
J.U.:
Governor Busbee was less formal about it than Governor Miller.  Governor Busbee got the list, he had practiced law and he didn’t always conduct interviews of everybody on the theory that he knew them, because he had worked with them.  But the later governors including Governor Miller made a much more formal process of the interviews.  But Governor Busbee was the second governor who used the nominating process and these processes were being worked out, and the way it worked, is that usually Halcom Perry or Gus Cleveland, who were really the fathers of judicial nominating process in the state, would come up with a list and they would bring it over, and if the didn’t give it to me they would give it to the executive counsel, and those people would be notified that they had been put on the short list.  And Governor Busbee had kind of an informal way of evaluating them.  Sometimes he would call them on the phone, sometimes he would say, “Oh I had a case with this person,” you know, “I don’t need to talk to him.”  Or sometimes the people would come to see him.  By the time we got to Governor Miller it’s much more formalized, he would get the list and would immediately set up interviews and would conduct interviews himself.  But at Governor Busbee’s stage it was still, the process was still evolving and it’s a different process if the governor happens to be a lawyer and has interacted with people.  Governor Miller was not a lawyer so he made it a more formal exercise just to give himself the benefit of another interview process.  
John:
So Governor Busbee, did he have to take the recommendations of the Commission.

J.U.:
Did he have to?  Didn’t have to legally but he always did.  No Governor has to legally, it’s all just a voluntary thing on the part of the Governor and, it is in many ways a very admirable thing that our Governors have followed this because with Governor Miller and Governor Busbee and all the Governors that I’ve watched, you know, it’s very hard work to get elected Governor.  So you spend whatever amount of money it takes to be elected Governor and you spend a year of your life running around the state.  You get elected and you’re saying that one of the most important things I’m going to do is appoint judges but I’m not going to pick them initially myself, I’m going to let somebody else make that first list.  And that’s a real act of faith and we’ve been very blessed in our state that every Governor since Governor Carter has shown respect for that process, even though it’s a voluntary process and it exists only because the Governor is willing to do it.
John:
If they didn’t form the Commission, according to the State Constitution, either the Governor or the legislature can appoint or have appointments to the bench.  It’s not a real clear cut, like some of the federal laws are about who gets to make the appointments…

J.U.:
I don’t that there’s doubt that it’s the Governor’s appointment.  I am not under the impression that there’s any doubt that it’s the Governor’s, the Governor’s fills vacancies, and I don’t think…I think it’s the Governor’s responsibility totally to fill a vacancy.

John:
The Commission itself, you mentioned, hasn’t been put in the statute.  Is there a particular reason why?  Does the executive order give the Governor more flexibility, or is there contention with the legislature about setting up that statute.
J.U.:
I think Governors have felt comfortable with it the way it works because the Governors appoint the members of the Commission and there’ve been proposals through the years to create statutory commissions and they would be filled in a different way, and I think the political reality is that most Governors have felt more comfortable with having a commission that they appoint rather than a commission that has pre-designated appointees.  I think that’s probably the political reality as to why it has not been put into a statute.
John:
Does the Commission itself have a very stringent structure or by laws that will meet this often to discuss this many candidates, how does that work?

J.U.:
No it’s fairly informal but it’s designed to be fair, and it pretty much depends on the Chairman.  The current Chairman is Mike Bowers, but he was a member of the Commission that I was Chair of, so I have a confidence in saying that it operates essentially the same way.  The Commission starts working on a vacancy once the vacancy is created.  The Governor tells the  Chairman of the nominating commission that, I have received the letter from Judge so-and-so and that there’s going to be a vacancy and what the Commission does…what the Chairman does is publish a letter and say, “We’re receiving names.”  And everything is pretty straightforward from that point, the terminology we use is that the people are nominated, and you can nominate yourself, a lot of people do, or friends nominate you, law partners.  You wind up with a list of people who’ve been nominated, they’re interviewed, they’re asked to fill out a very extensive questionnaire in which they identify their experience and education, and work record.  And then ultimately the Commission identifies up to five, sometimes if it’s a small number of people who’ve been nominated then the nominating commission may only turn over three names to the Governor.  And the Governors have been very disciplined about how they handle it, they conduct interviews and then they make the appointment from that list.  And it’s been essentially that way since Halcom Perry and Gus Cleveland started that is the Carter administration.
John:
We asked President Carter if any of those folks were…if we could talk to those folks.  He didn’t remember who they were, he didn’t remember their names and what…he goes, “I as a young Governor I don’t know if they’re still around.”  Are these folks still with us.

J.U.:
No I think they’re all deceased.  The three most important names would have been Bob Hall who was a judge here, and judge on the Supreme Court, and then Halcom Perry, and Halcom only died last year, he was about 90 years old.  And Gus Cleveland also, Gus Cleveland died within the last two years.  But Gus Cleveland did write an article, probably 15 years ago that was published in the Georgia Bar Journal.  I’ve got a copy of it if you want to follow up with it.  The way Gus described the process is before and after is essentially the way it has worked.  What’s different about it from one administration to the next is kind of the makeup of the commission.  I mean the current nominating commission I gather has some law professors and so forth, and the previous with Zell Miller, they were the President of the Bar, and the past President of the Bar and the President-elect, it was heavily tilted toward the Bar.  And in our years in the Miller years it was just the President of the Bar served, and the Governor set it up to achieve more focus on diversity with both gender and racial diversity.  And that was appropriate for that time, and then is probably now that the current Governor has got the makeup that he’s got, so it has worked pretty well, I think.

John:
I think the Attorney General is on there.
J.U.:
As it had a ex-officio position and Miller started that and Mike Bowers was the Attorney General then, he served and then that has worked well and I was pleased that Governor Perdue has continued that I think Governor Barnes probably did too.

John:
I’m not sure because we just started looking into that.  That might be the only official state elected official on the Judicial Nominating Commission.

J.U.:
Yes, it is.

John:
Can we talk a little bit, we didn’t realize you knew so much about Zell Miller’s process, about some of those nominations that went through there?
J.U.:
Sure.  There was a very large number, as you know, Governor Miller had a disproportionate impact on the judiciary because of the numbers, because in the Harris administration there had been this injunction against filling these positions.  So there were a lot of judgeships that in the normal sequence of events would have been filled by Governor Harris, but he just couldn’t fill them because there was an injunction that had been issued by the federal court.  And then once the litigation was resolved then those positions were filled, and about the same time there was a lot of…there were some additional judgeships created, so Zell Miller appointed by far a greater number of judges than any other Governor in the history of the state because of that.  It was a very significant percentage of the…much bigger percentage of the superior court judges and as it turned out the Supreme Court also, I mean, you know five of the Supreme Court judges were appointed by Miller that are still there and the Chief Judge is going off now.  Not so much the Court of Appeals but it’s just the way it worked out.
John:
Was it three judges from the Court of Appeals…

Bob:
No, let see we’ve got Johnson…

J.U.:
That’s right, Johnson and Eldridge and…
John:
Andrews was elected…

Bob:
Smith.

J.U.:
J.D. Smith, that’s right, J.D. was one, yep.

John:
Johnson, J. D. Smith, Ruffin is still here, he’ll be the first African-American Chief Judge and Eldridge.

J.U.:
Yeah, I’m familiar with all of those [inaudible].  Have you gotten interviewed Zell yet?  You’ll have to remind who these people are, you know, he appointed so many judges and he didn’t ever…we always had to focus on the Court of Appeals and the Supreme Court and, because he’s not a lawyer.  So when you interview him remind him he…Ed Johnson he knows very well, he knows all…he’ll remember appointing them, but you’ll have to sort of go through them.

John:
Yeah, we’ve gone through his office and sent fax and haven’t got anything back, but Johnson soon will pick up the phone and [inaudible] we’ll just nail that down.
J.U.:
Yeah, the thing you can do is, the lawyer that works with me, Mark Cohen, keeps up with, he does a lot of stuff for Zell, so what you may want to do is call Mark and get him to…he was Zell’s Executive Counsel, following Cindy Wright.  So Mark will set that up for you.

John:
So you mentioned diversity.  So I guess we had on the Court of Appeals, in ’84 would be Benham.  And that was followed by Cooper and then followed by Ruffin and I guess Zell Miller appointed Ruffin.  With that litigation hanging over…and with Cooper leaving did the federal bench, was there a point to be sure that they fill that with another African-American?
J.U.:
No the litigation didn’t actually technically extend to the appellate courts.  The litigation was confined to the superior courts and the issue had to do with the method of electing superior court judges, so it would not be accurate to assume that there was a legal motivation with respect to the appellate courts. but it was very much a part of Zell Miller’s thinking that courts should be representative, that courts just work better and do a better job for the state and litigants and lawyers and everybody accepts their decision if they are credibly representative.  So, he did not on a specific appointment go out and say, “I am going to appoint here, a minority or woman.”  But over time there’s no question that Governor Miller had a sensitivity to making the judicial system more representative.  And I think that’s reflected in the appointments on the Court of Appeals and the Supreme Court and all the courts in the state.
John:
And once again, it’s so unique, and we stumbled across this with you and the Judicial Nominating Commission for Zell.  Now in your involvement with Busbee, not just racial and gender diversity, what about geographic diversity between southern Georgia, rural Georgia, coastal Georgia, metro, does that enter into the process?

J.U.:
It does, I think the accurate answer is that it does.  I remember that with Governor Miller if there were a couple of appointments to the appellate bench had been from the Atlanta area, you know there would be kind of a natural tendency to say, oh his part, “Remind me where these last appointments are from.”  An interesting example of that was Roland Barnes at the superior court level.  Roland Barnes applied to be a superior court judge several times, and the first couple of times, I think, we might not have put him on the list, but he came into our Judicial Nominating Commission interview and he had a map of Fulton County, and he had placed a pin where all the judges lived.  And his point was that down in South Fulton County in Hapeville, in College Park, in East Point there was no judge from down there.  And you know, it made an impression, as a matter of common sense, and I think that’s one of the things that caused Zell Miller to be favorable inclined to appoint Roland Barnes ultimately was the case that made for himself was not only that he had been qualified and he had done a lot of work at that point, but it was geographic diversity in South Fulton County needs representation.  Well, that same principal applies to the state and so I think no Governor wants to let any particular consideration be the dominant consideration in making an appointment.  But geographic diversity and racial diversity and gender diversity are influences that result in a Governor picking one candidate instead of another.  And I think the starting point is that courts have to be credible and if we had nobody from South Georgia, obviously South Georgia litigants and lawyers would have a reason to feel like they, you know they might not be heard.  So that’s a reality and it’s difficult to articulate how much of a factor it is, but it would be accurate to say that it’s not a factor.
John:
I think we’re through with all of our formal questions.  You have anything Bob.
Bob:
No.
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