JUDGE ELLINGTON
Bob:
Let’s talk about your appointment to the Court of Appeals in 1999.  How did that happen?

J.E.:
Governor Barnes appointed me in 1999.  I had been a trial judge down in South Georgia, and I had done state court work in my home county of Treutlen County.  I had also done, I was a municipal judge in about 8 towns down in South Georgia and I had done superior court work in 5 circuits.  I traveled 29 counties doing trial work in superior courts throughout south and central Georgia.  Governor Barnes appointed me in 1999 when the Court was expanded from 10 judges to 12 judges, and Judge Miller, Judge Phipps and myself were sworn in together back in July of 1999.  One of the funny things I share with folks is that since I’ve been on the Court of Appeals and at the Supreme Court level up here, I have discovered that most of these appellate court judges think they’re legal scholars.  The truth is they’re just lawyers that once knew a Governor.
Bob:
What cases fall under the jurisdiction of the Court of Appeals?

J.E.:
Well, you know the Georgia Court of Appeals is the busiest appellate court in the United States.  And why is that?  Well, the primary reason is because of our jurisdiction, we have a very large jurisdiction in this state, which is determined by our Constitution, and as a threshold matter we have statewide jurisdiction.  We hear cases from all over the state of Georgia.  We only have 12 judges down here deciding those cases, and many states with similar sizes to Georgia with population, have 40 or 50 or 60 appellate court judges, and we only have 12 in the State of Georgia.  In addition to that we hear civil, we hear criminal, we hear juvenile, we hear domestic cases; and many states have special divisions just for that.  For instance, Alabama has a criminal division and a civil division, but in Georgia at the Court of Appeals, for the most part, if it’s appealed from a trial court level it comes to the Georgia Court of Appeals.  Our Supreme Court has a very narrow limited original jurisdiction under our Constitution, and the Georgia Court of Appeals hears everything else.  The other reason that we are such a busy court is because of the population growth in our state.  I graduated from law school in 1985, and that’s sort of a barometer for me, and in 1985 there were 5.4 million people in the State of Georgia.  Today just 21 years later there are over 9 million people in the State of Georgia.  We are a really fast growing state, I tell folks that Georgia’s the number one destination in America for U-haul trailers.  People are moving here from everywhere, and that’s causing a big growth in our population, which causes an explosion in our caseload.  In addition to that, in 1985 when I graduated from law school, there were 89 superior court judges (trial court judges) in this state, today there are 200.  So in just 20 years we’ve more than doubled the superior court judges in this state.  Additionally in 1985, there were 18,000 lawyers, today there are over 36,000 lawyers in the State of Georgia.  So you can see that just from the growth of our population, from the more than doubling of the number of attorneys in this state, from the more than doubling the superior court judges in this state, the caseload has grown exponentially, and we still just have 12 judges at the Court of Appeals, 4 panels of 3 judges each trying to decide all of these appeals.  So we have a large jurisdiction, we have a growing state, and consequently we’re the busiest appellate court in the United States.
Bob:
Explain your decision-making process when someone asks for the right to make an oral argument.

J.E.:
Before I came to the Court of Appeals, I understand earlier there were automatic oral arguments, were granted when a case was appealed and if the parties wanted oral argument, it was automatic.  Actually, I think it had to be waived, but today in order to have oral argument it has to be granted.  The judges on the panel have to grant that oral argument and I take this very seriously because I consider each oral argument, each lawyer that’s making that request feels that they have something they want to share with the Court that they can’t tell us in a brief, and I think that in order to grant that though, we have an obligation to choose those cases for oral argument that are the best cases to be heard, and of course, if it’s something with a ……. screw that one, I got lost.

Bob:
Explain the difference between an oral argument in the Court of Appeals and the proceedings in a trial court.
J.E.:
Well, of course, in a trial court you’re trying to persuade the finder of fact.  Generally in a trial court that is a jury of 6 or 12 people, but that could be the judge in a bench trial.  But in a trial situation you are trying to persuade the finder of fact.  But at the appellate court level, you are trying to persuade the judges about the law.  And the Georgia Court of Appeals is a court for the correction of error,  that is all we are.  And I tell parties, I tell lawyers, I tell folks around the state that you ought to win when you’re supposed to win, and you ought to lose when you’re supposed to lose.  And that’s why we have appellate courts, because we want to get the law right.  And so an argument in the appellate court is really more about the law and error, whereas a argument in the trial court is more about the facts of the case.
Bob:
How do you approach a situation when a fellow judge does not agree with your opinion?  Do you prefer to work things out before moving the case on to other judges, or is there an advantage to letting the case move through as many hands as possible.

J.E.:
Well certainly, I think that you need to have collegiality among judges, you need to be able to work among your panel, and certainly you need to be able to discuss cases among each other.  I do that with my panels and I appreciate that when they discuss cases with me.  I have been wrong, I often change opinions when I’m shown other facts or other law, and I have found that to be helpful to me.  On the other hand, I think it’s also just as good to have as many eyes look at a case as possible, and sometimes the more folks that are involved, the more judges that are involved, the better the final product is.  And I think that’s the goal, I think we all want to have a product that follows the law, that addresses the issues in the case and that we all can be proud of.
Bob:
Explain your approach to writing an opinion.  Are you trying to communicate your findings just to the parties involved or are you trying to communicate something that goes beyond the case at hand?

J.E.:
Well, I think in any case the threshold matter is to deal with the issues that are presented by the parties.  You know, the most important case there is at the Court of Appeals is the case involves you, and if you’re one of those parties that’s involved in that case, certainly, that’s paramount.  However, we have an obligation because our opinions are written opinions that recorded for posterity and shared with other lawyers and cited throughout the state to provide a road map.  And so, I think it’s important both to the parties in the case and it’s important to the lawyers and the cases that will come after that, that we write a road map that can be shared with others.
Bob:
Why are opinions important and how are they used by other courts.
J.E.:
Well, it’s interesting, this road map that we were just talking about, as we write cases and they’re recorded and cited after they’re written, they do provide a road map to lawyers and parties in the future, and it’s important from that perspective.  But, it’s sort of interesting, if it’s an old case that’s being cited then it’s well-settled law, if it’s a new case then the lawyers say, “Well, Judge this is the most recent ruling from the court.”  And so, I think it’s important from both standpoints that we do have well-settled law, but I think it’s also for us to recognize that there are changes in the law.  The legislature makes changes every year, technology, medicine, many new avenues for change, even transportation and the internet and the way we deliver mail brings about changes in the law.  And so we have to be careful as we set down an opinion that becomes well-settled law that it’s not so settled that it can’t follow the changes in technology and developments.

Bob:
Are there any cases that more important that others?

J.E.:
Well, I’ve been very fortunate that I’ve had a wide variety of cases that come into my office, both civil and criminal.  You know, what we do in the judiciary is terribly important, we deal with three things – we deal with people’s property, we deal with people’s children, and we deal with people’s freedom.  And I suggest to you that there’s anything more important than those three things.  When I say we deal with people’s property in a civil, somebody’s paying damages or somebody’s receiving damages, and so it’s terribly important to those parties about their property.  When we deal with people’s children, we deal with child custody, we deal with visitation, we deal with child support.  And then when we’re dealing with people’s freedom, folks who are changed with crimes, we also need to recognize that there’s also a victim in that case.  And you know, I see a lot of victims.  I see victims of crime, I see victims of broken homes, I see victims of failed education systems, I see a lot of illiterate children on these transcripts that come up here, and it troubles me that we have children going to jail who know their probation officer better than they do their home-room teacher.

Bob:
Explain the difference between the Supreme Court and the Court of Appeals.

J.E.:
Well, of course our Supreme Court in Georgia is the final destination.  As Judge Pope used to say, they may not always be right, but they’re last.  And they are the final authority in Georgia on all cases, and we recognize that.  But they have a very narrow limited original jurisdiction under our constitution.  And it’s the Georgia Court of Appeals that’s the busy court that deals with most of the appeals that come up from our trial courts.  But at the Court of Appeals the difference between the Court of Appeals and the Supreme Court, we don’t do policy, we don’t make law, what we do – we are a court for the correction of error, and so we try to get it right, we try to follow the law and that’s what we do at the Court of Appeals.

Bob:
100 years from now, what do you hope people will be saying about the Georgia Court of Appeals.

J.E.:
Well, I think the most important thing that I hope folks will be saying about the Court of Appeals 100 years from now is that they followed the law,  that they carried out justice, that they were good public servants, that the people of Georgia had confidence in our system.  You know, in the United States and in America, in Georgia it’s our system of justice that separates us from all the other countries of the world.  You know, everybody in the world doesn’t have a courthouse, they don’t have courthouses in places like Bosnia or Kosovo or Afghanistan, it’s whoever has the biggest stick or the biggest gun on that particular day.  But in the United States and in Georgia, it’s our system of justice that separates us from all the other countries of the world.  And the quality of life in any community depends on the quality of the judicial system, and I hope that 100 years from now that the people will say the Georgia Court of Appeals improved the quality of life for all Georgians.
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