INTERVIEW WITH JUDGE STOLTZ
J.S.:
In the appellate courts you get a much greater variety of cases that’s far more that just child custody, far more than just domestic relations, far more than [inaudible] criminal cases and cases that have a lot to do with the development of the law, the expansion of the law to meet the needs of society and that was the thing that made the appellate court so attractive to me.  I never had any aspirations to be a trial court judge, it would have been way to confining for me and my personality. 

John:
Let’s discuss your appointment to the Court of Appeals in 1972.

J.S.:
Gosh, how do we begin.  Of course I was appointed by Governor Carter.  I went through the Judicial Nominating Commission process.  At the time I was 42 years old and I was serving as the immediate past president for the State Bar of Georgia .  I had been very very active in the Bar and in that segment of the Bar that concerned itself with court modernization, and I think that that had a lot to do with my appointment.  Also I had been a very strong supporter of President Carter both in the 1966 election where he did not make the run-off and in the 1970 election  of the result [inaudible]
John:
You touched on the Judicial Nomination Commission.  You’re one of the first candidates to go through that process, can you discuss that?

J..S.:
Well, I can go back a little bit further than that.  I was Chairman of the first Judicial Nominating Commission.   A number of us that had been interested in court modernization had gotten a commitment from President Carter, then Governor Carter, that he would have a Judicial Nominating Commissions of some kind screening process before he would make appellate judicial appointments.  I was President of the State Bar of Georgia at that time.  I got a call one day from Charlie Kirbo, who was President Carter’s executive secretary, saying, “Look you guys have ordered to have a Judicial Nominating Commission, we’ve got a vacancy in Augusta that we need to fill, here are three names that we need for you to evaluate.”  I protested a little, and he said, “We want an evaluation by Monday.”  And I protested about the time length, and Charlie as he was [inaudible] said, “You have asked for this, now we’re giving you a change to do it, don’t let me down.”  So I convened the Executive Committee of the State Bar of Georgia which was at that time, the first Judicial Nominating Commission.  We evaluated those three individuals, returned the evaluations to President, then Governor Carter, and he made the appointment of the person we felt was the most qualified.  I believe that between then and the following June or July we may have worked one other appointment, I’m not sure, my memory is a little hazy there.  But then the Governor created a commission by executive order called the Governor’s Commission on Appellate Judicial Selection.  That was a misnomer in that the commission interviewed and evaluated people from the superior court for the superior court as well for seats on the Court of Appeals and the Supreme Court.  It was a little too large too, I think it had 22 or 24 members and subsequently it was reduced in size by President Carter, or Governor Carter to make it a more manageable, more workable commission.  Henry Bowden was Chairman of that commission, I had the pleasure of serving on it until my appointment to the Court of Appeals.
John:
When we’re through we want to collect some of those names that you can recall, we’d like to interview some of those folks from the first commission.

J.S.:
That went through the Judicial Nominating Commission?  Oh, my goodness, well the first one that comes to my mind is now U.S. District Court Judge Willis Hunt.  Judge Hunt was practicing law in Houston County at that time.  He went on to serve on the superior court, then served on the Supreme Court of Georgia as Chief Justice and then was appointed to the U.S. District Court where he now serves.

John:
I meant the actual members of the committee.

J.S.:
Oh my goodness, oh my goodness!  Well Henry Bowden was Chairman, I believe he’s deceased now.  So many of them, it’s been so long, so many of them have passed away.
John:
What’s the best place for us to go look for that, because there’s not current websites that…
J.S.:
Oh no, I’m trying to think.  Some where in my files in Athens I probably have those names and if you’ll give me a call or have someone give me a call I can probably dig up those names for you, at least some of them.  And I should have a picture of that group, there should be a picture of that, and the State Bar ought to have a picture of that group.  A number of past Bar presidents and future Bar presidents were on that commission.

John:
Can you discuss a little bit about how judges were appointed before the Commission.

J.S.:
Well, before the Commission there was a vacancy, the Governor’s friends would say, “Governor, I’d like to be on the Court of Appeals, I’d like to be on the Supreme Court, I’d like to be on the Superior Court.”  And the Governor would just make an appointment, there was no screening process involved.  And I think that was unfortunate in that I think that one of the big things, one of the great things that the Nominating Commission did for the State of Georgia and for Governors was to protect the Governor from his friends.  The Governor could tell his friends, “Of course I’ll think about you, I’ll give you every consideration but you’ve got to go through the screening process.”  And a lot of people that would like to be judges but wouldn’t want to have to submit their qualifications to people that weren’t necessarily their friends, that were trying to be objective as far as judicial appointments were concerned, would not go through with it.
John:
So why did you decide to leave the Court of Appeals?

J.S.:
Financial.  If you recall in the mid 70’s the country experienced double digit inflation and over a period of two years I saw the purchasing power of my income reduced by approximately 40%.  I had four children, two of which were right on the verge of going to college, a third one would have gone in another two years and I went across the street, talked to Governor Busbee and asked him whether or not we could anticipate any kind of raise, cost of living, anything, and he said, “No.”  I said what about next year, he said, “I don’t think so.”  And I just made up my mind I couldn’t afford to stay on the Court as much as I wanted to and so then I left.

John:
Do you recall what a sitting judge was making back then?
J.S.:
A sitting judge on the Court of Appeals was making $39,500.  One of things that upset me so much was that I knew that various department heads, non elected officials in state government, had received substantial salary increases to meet the cost of living and it seemed irrational to me that regular employees couldn’t get these raises and yet judges could not.

John:
How was the funding for the Court overall, not just salaries but, how was the legislature treating the Court at that time?

J.S.:
Well, I always have felt that the legislature has tried to be fair with general court funding, but you have to bear in mind that the entire judicial branch of government has never received as much as 1% of the state budget, so I’ve always again felt that the judicial branch of government has been under-funded.  Now, I think the legislature’s always had a reluctance to vote raises for judges because the salaries look big and huge perhaps to the minimum wage earner or the average wage earner in Georgia.  What they don’t realize is how much more lucrative, if that’s too bad a word to use, it is to engage in the private practice of law as it is to be a judge.  I left the Court because I felt like I could make more money practicing law, I could take care of my family better practicing law, and that’s proved to be the case.
John:
We’re going to jump subjects and kind of talk about, kind of probe into a little bit of the history of the Court that you might know.  Talking about the structure, now when you were on the Court there were nine judges.

J.S.:
Correct.

John:
We started out with three in 1916, do you have any thoughts or anything about the structure of the court and how it’s changed over the years?

J.S.:
Well, the Court of Appeals has grown to meet the demands imposed upon it.  When I was on the Court of Appeals the average caseload for judges on the Court of Appeals was the highest in the country.  It still is the highest in the country, and now there are twelve judges.  I have recommended many times that I thought the Court ought to be expanded to fifteen judges or sixteen judges.  I have some personal thoughts about that, that the Chief Judge should not sit on a panel.  The Chief Judge should coordinate the work of the various panels and make sure that nothing comes out of one division of the Court that is antagonistic to what another division of the Court’s doing.  And something that I think ultimately will occur. The Court of Appeals can’t continue to have this expanding caseload for a judge and do quality work and not step on each other’s feet, so to speak.  And the only answer to it, although there are two answers, one is to enlarge the Court of Appeals, the other is to restrict the right of litigants to appellate review.

John:
Our biggest issue to expansion currently, well there’s a lot of issues, one large issue is space.  Was that the case when you were on the Court?

J.S.:
Well we had enough room to put all nine judges on one floor.  I think it’s important for judges on the Court of Appeals, any court for that matter, for there to be collegiality among the judges, and for them to be together to be able to have lunch together, to talk to each other, to share ideas.  And I think when you split them up, and you put one on one building and one in another building, I think that works against the collegiality that ought to exist among judges.  That said, with an expanding growing caseload and an expanding Court of Appeals to meet the challenge of that expanding caseload, I think that something’s got to give.  Again, I have my own thoughts about that and I think that in the Judicial Building ought…the Judiciary, the State Appellate Judiciary ought to be housed in the Judicial Building.  And I think it would be easy and logical for the Attorney General’s office to be housed somewhere else.  After all it is the State’s law firm, the State’s advocate, and there is some argument that could be made that it’s not really appropriate for the Attorney General’s office to be in the same building as the two highest courts in the State.

John:
Lets talk a little bit about jurisdiction.  In 77 there was a jurisdiction change in the Court.  I don’t know if you were here at that time, but jurisdiction over appeals of cases of armed robbery, rape and kidnapping death penalty, when the death penalty was not imposed, was brought to the Court and jurisdiction in cases involving contested elections of validity of legislative [inaudible] of municipalities was brought to the Court and changed.
J.S.:
I don’t know how really to answer that.  I was on the Court in 1977, I resigned in April of 1977, or the 31st of March, 1977.  I don’t recall that being an issue and I think that, I’m not sure how that jurisdiction issue came about or resolved.

John:
So, we’ll skip the questions on jurisdictional changes happened.

J.S.:
Well, most of those jurisdictional changes came when the Supreme Court decided they didn’t want to have jurisdiction in this particular area and gave it to the Court of Appeals.

John:
Give your thoughts on what makes and shapes a good appellate court judge.

J.S.:
Well, I think the most essential quality is an innate sense of fairness and the other side of that coin is an absence of bias.  I think that probably the worst trait that any judge can have is to be a biased judge.  I think that it’s important that a judge have a decent understanding of the law, no judge can be expected to know all the law.  But any judge should be expended to be able to read briefs, understand briefs, read citations, understand citations and be able to undertake additional research in cases where it’s appropriate.  An inquiring mind is a great attribute.  A decent sense of humor is a good attribute, but an overwhelming attribute is to be essentially a fair person, someone with a decent conscientious with an absent of bias.

John:
Throughout the different time periods of history we kind of see the, you know, not the jurisdiction where the court changes a lot,  but the types of cases that the court hears and sees, kind of change.  Can you recall what the most common type of cases that you remember having.
J.S.:
Well, the jurisdiction of the Court of Appeals, when I was on it, had not changed very very much.  What we saw was a proliferation of cases that resulted or that were the result of the change in society.  For instance, I dare say if you go back to [inaudible] say 1960, you could certainly do it in 1950, but say 60.  The number of drug related cases was not significant, from 1960 forward we’ve seen an explosion of drug-related and all that is is the result of the change that has occurred in society.  So the courts respond to the needs to society and the changes in society, the morals of society, the morays of society and the courts are there to try and resolve the problems that come from the change in the attitudes of society. 
John:
I don’t’ know if back in the 50’s the DUIs were very frequent.  I don’t know if they were on the books or not but we certainly a lot of that [inaudible] now.

J.S.:
Yes you do.

John:
Do you recall any significant historical cases during your tenure.

J.S.:
Well, one comes to my mind.  The Court of Appeals as a general rule is not a policy-making court.  The Supreme Court is the policy-making court.  The Court of Appeals is a work court.  It applies the law, every now and then a case will come to the Court of Appeals where the judge has the opportunity to make a policy-type decision.  One case, or one of the cases that comes to my mind, just off the top of my head, is a case that I had the occasion to write called, “Willheit v. Vaues.”  And that case involved the responsibility of the seller to the buyer of a home.  Prior to “Wilheit v. Vaues” the doctrine of caveat imptor applied to that sale.  In other words let the buyer beware you’re buying a pig in a poke, and we ruled otherwise.  We said that if the seller, if there are defects in the property or in the house that the seller knows about, the seller is under an obligation to tell the buyer about this.  And if there are defects there that are not discoverable by an ordinary inspection that subsequently come to light and there’s reason to believe that the seller knew or should have known, then the buyer has recourse against the seller, for whatever loss the buyer sustains as a result of that failure to disclose.  I think that was a good decision and we’ve seen how that impacts on the sale of real estate, particularly houses in society.  And I’m very pleased with that decision. 
John:
Was that decision every codified by the legislature, did they take that decision and then kind of write…

J.S.:
No, the decision was heavily criticized by the home builders, and it was litigated and the tried to change it and ultimately the way it all worked out, was the decision was just kind of left as it was.  It is the law today.

John:
This is kind of an open end, what did you enjoy the most and then the least about being on an appellate court?

J.S.:
The thing I enjoyed the most was working in the law, I love practicing law, I love writing, I love legal research and so all of this was a lot of fun for me.  That was first.  I enjoyed being a appellate court judge, and then I enjoyed the collegiality and the fellowship of my fellow judges.  As a young judge I had the opportunity of being around on a day-to-day basis with some of the finest lawyers and some of the finest men that I’ve ever men known.  The idea of being able to sit down at a luncheon table here in the Judicial Building, with Saul Clarke and Homer Eberhart, Bob Hall, John Sammons Bell, that was an experience that I’m enriched because of it even today.  These people first were years my senior, I went to school with Judge Eberhart’s daughters, Judge Clarke had to retire because of age while I was on the bench, Judge Hall had been one of my teachers when I was in law school at Emory.  All of these men, John Sammons Bell, a great Chief Judge of our Court.  All of these men added to the richness of my judicial experience and to my knowledge of the law, to be able to sit down on a day-to-day basis and talk to people like this and reason with them was an invaluable thing.  The thing that I disliked most about the Court of Appeals was really very little, except, and I’ll just be frank, I did not enjoy serving with a biased judge, there was a biased judge, in my opinion, a biased judge on the Court when I was there, and I did not enjoy serving with him.
John:
Let’s talk a little bit about diversity, because you served with A. Saul Clarke, who happened to be the first Jewish-American appointed to the Court.  We discussed that the President Carter and he kind of laughed about it, and said it wasn’t his intention to create a first like that or it wasn’t any targeted demographic.  

But were there any issues of significance at the time realizing that he was the first Jewish-American judge to the Court.

J.S.:
I don’t think that had anything to do with it.  Saul Clarke was recognized as one of the great lawyers in Georgia at the time, I think the attitude of the Governor, the attitude, my attitude at the time as a Bar president, when Saul was appointed, I was on the nominating commission that evaluated Saul Clarke.  My feeling was that if we could have Saul Clarke for five years, I’d rather have Saul for five years than anybody I know for 25 years.  He was that preeminently qualified as far as I was concerned.

John:
I think we’re actually pursuing an interview with his grandson?

Bob:
No his son.

J.S.:
Fred?

Bob:
Yeah.

J.S.:
Good lawyer in his own right.

John:
Can you discuss your process of actually rendering opinions.

J.S.:
I had a rule that I tried to follow.  I think that one of the obligations of a judge is to rule, and I have very little patience with judges that hesitate to rule or play games with rules.  And so when I went on the Court I had about a months lead time and the judge that I was succeeding, Judge Jordan, was going to be moved from the Court of Appeals to the Supreme Court, he was kind enough to leave me with a clean slate.  I was not behind, and so, and I had the ability to look at my cases that I was going to be assigned to before I was actually a judge.  I was able to read the briefs, and draft opinions so that once I was appointed I was able to give my opinions to my secretary to type up and then start circulating.  My general rule was that if I…I tried to get this month’s cases out before next month’s arguments took place.  I wasn’t always able to do that but I found that if I tried to adhere to that regimen that I’d never get behind.  Hence I never had cases in distress unless some judge on my division held the case for one reason or another.
John: 
Something that comes up, sometimes when we ask that…what I like least about the Court is oral argument.  What was oral argument back in your day.
J.S.:
Well, you know, we had oral arguments for all cases.  The calendar would be set and if you wanted oral argument you could come in and have oral argument.  In various talks that I made to Bar associations and in private gatherings, I told lawyers and I still believe this, cases are decided on the briefs.  It’s unrealistic to think that if I hear a six of eight of ten oral arguments today and I’m going to start writing an opinion four weeks from now, am I going to remember the details of those arguments?  The chances are I’m not, and as recently as earlier today I think I can say truthfully that oral argument changed my mind only once in the five years that I was on the Court of Appeals.
John:
Do you remember the time frame they gave to each side…

J.S.:
I think it was fifteen minutes.

John:
So basically the same.

J.S.:
Basically the same thing.

John:
Can you recall…you mentioned about being a modernizer, we think about technology in that case.  Can you tell me what technology was like when you were on the Court, how it may have changed things?

J.S:
Well, it’s changed things enormously.  Let me digress just a little bit, when I was Bar president which was a year before I went on the Court, I tried to lobby the legislature to create enough money in the judicial budget or in the Attorney General’s budget so that we could have computer legal research for the Court of Appeals and the Supreme Court, and the Attorney General’s office.  And I was told that no we couldn’t have that, it was too expensive, and it wasn’t sufficiently complete to be able to do it.  Well, now you can go into any law office in town and every lawyer in the office has a computer that has everything on it that you could ever want.  I’ll go back to Athens to my office and I can pull up cases from every state in the country, every statute from every state in the country, law review articles, the whole bit.  To that extent the ability of lawyers and law clerks and judges to do definitive research is greatly expanded.  It’s had a huge impact I think.  I think that we had IBM selectric typewriters but that was about it.
John:
Bob, correct me if I’m wrong but during the Judge’s times in 72 to 77, was that when they had the audio system in here?

Bob:
No that came in 79.

J.S.:
I don’t recall it.

John:
How many law clerks did you have working for you?
J..S.:
I had one when I first went on the bench and then was given a second law clerk three years later.

John:
What was the role of the law clerk.

J.S.:
Of course, every judge has a different role for their law clerks.  I used mine differently.  My first law clerk was a professional law clerk, he’d been a clerk for fifteen or twenty years, very good at what he did.  My second law clerk was a top student from, I think in both instances, from Emory.  They were very very bright young people.  My policy was to read the case, not just the briefs, the case, and every case that was assigned to me, and to read the briefs in the cases that were assigned to the other judges.  I would make a little long-hand bench brief of the other judges cases that I’d have there for oral argument when oral argument came up.  I would do a essentially the same thing for my cases and I would give a certain number, no set number, to one law clerk and a certain number to the other law clerk with my long-hand notes that said, “This is the way I want this case written, this is the way I want this case decided.”  And then I would do some, I would save it probably when I had the two law clerks I was doing 40% of the actual drafting, the law clerks were doing probably 30% each of the actual drafting.  Then they would submit to me and I would submit to them for critiques.  And we’d have discussions about it, and there’s one thing I was [inaudible].  Ultimately what I said sent.

John:
Do you recall if there were any female staff attorneys on the Court?

J..S.:
Oh yes, there were several.  One of my first, second law clerk was a female.  Judge Braswell Dean had an outstanding female law clerk, Alfreda Scobie, very very bright lady, a great writer.  It would be difficult for me to describe her any way but complimentary, highly complimentary.  And there were other law clerks, I’m trying to think, I knew Freda better than I knew the others, but I think there one or two on the Supreme Court at that time too.
John:
And this goes back to the diversity, we’re going to try to track diversity through the time of the Court.  Were there any minorities on the Court?

J.S.:
No.

John:
You kind of already talked about this, but if you could elaborate again or, let what you said stand was talk about the other judges on the court you worked with and how they may have influenced you.

J.S.:
Well, its hard to say how they may have influenced me.  On a day-to-day basis I probably had lunch with the people that I mentioned to you four of the five days a week.  I like to think and hope that they assisted me in my thinking processes and in my reasoning.  I know that when I served on divisions with each of those judges I rarely ever got a dissent.  And rarely ever felt that I had to dissent from something that they had written.  If I had a question I would go to them and say, “Well what about this, and what about that.”  Usually we resolved whatever difference of opinion that we had.  I was very much in the learning process then.

John:
And that changes by division now, and so it’s a little bit [inaudible] year to year.

J.S.:
Well, back then the divisions changed from year to year.
John:
Do you have any information or knowledge about just the formation of the Court of Appeals, the original?

J.S.:
No not anything profound.  I’ve read Arthur Powell’s biography, if that’s the right word to use.  I think that probably the Court of Appeals was found because the Supreme Court was being overworked, it was just too much work for one court to do.  And when they created the Court of Appeals, and it was created, it as not created as an intermediate appellate court, it was created to be the final arbiter of the decisions that were within it’s jurisdiction in Georgia, and experience has proven that it is the final arbiter in 95% or more of the cases that come before the Court of Appeals.  With the Supreme Court exercising the certiorari privilege sparingly.
John:
When you worked on the bench with nine judges did you see it needed the time to expand the court?
J.S.:
Yes.  I can give you an example of that and my last year on the Court of Appeals I wrote majority opinions in over 220 cases.  That’s almost a case a day, that doesn’t include my participation in that many cases, twice that many cases by the other two judges in my division, didn’t include cases from other divisions where there had been a dissent and it didn’t include interlocutory appeals.  Now you can’t do definitive work with that kind of caseload, you’re just grinding out, you’re grinding out.  And so I felt then that the caseload did not, did prohibit the kind of quality work that most judges would want to do.  

John:
Do you have any other additional stories that come to your mind that you want to share about your experiences on the bench?
J.S.:
Oh Gosh, I don’t know how I could even think about that.  It was a rich experience throughout, it was something that I, when I went on the bench it was a life time commitment as far as I was concerned, and I hated leaving, I hated more the circumstances that I felt compelled me to leave.  But it was one of the great experiences that I’ve had in my life, and I’m enriched today because of it.

John:
Today our judges have different areas of responsibilities, different committees that they sort of sit on and do, did you have any committees or responsibilities while you were here.

J.S.:
You mean within the Court?  No we didn’t have separate committees on the Court at that time. 

John:
We have like, several judges take care of lobbying in the legislature, and some take care of these commissions and that kind of thing.

J.S.:
No, we didn’t have a de facto lobbying committee.  I think that when I was on the Court it’s safe to say that Chief Judge John Sammons Bell was our chief lobbyist, with aide and assistance from Judge Kelly Quillian and others on the Court that had repoire with the legislature, very informal thing back then.

John:
Bob went down and interviewed Judge Bell recently. That was a good experience.  I think you’ve touched on some other materials that you might have pictures and such we might contact you about, Nomination Commission.

J.S.:
I’ll try and find those.  You’ve got to job my memory, because when I get back to  Athens…

John:
Do we have your email address?

J.S.:
Istolz@athens.net.

John:
We’re interviewing everybody now, but Bob’s next part of the process is starting to be in archives, and getting pictures and

J.:S:
Check with the State Bar of Georgia.  Also check with the Administrative Office of the Courts.

Bob:
Do you have a picture of when you were sworn in by Governor Carter? 

J.S.:
Yeah, I think I have some pictures of that, I’m not sure.  I was sworn in, if you can imagine this, I was sworn in three different times in five years.  I had to run for election three times in five years if you can imagine that.  Don’t ask me how it happened, they just told me I had to do it.  And I did it, and didn’t have opposition, so…

John:
Now, one of the things we asked President Carter about was Judge Marshall because he was appointed like two or three days before the actual election in November.  Do you recall that, because I believe you were on the Court already. 

J.S.:
I was on the Court.  I wasn’t aware that Judge Marshall was appointed before the election was final because I remember that election very vividly, that Judge Marshall was to succeed Judge Eberhart who was retiring.  And through his seat open and that in the primary Judge Marshall did not get the plurality, he was not the number one person in the primary.  Jack Dorsey was the number one person in the primary and so it was a very close contest, at least those of us on the Court thought that it was close.  And I was not aware that Governor Carter had appointed Judge Marshall prior to being elected.

John:
Going on the information in the log-in books of the judges, I think he was appointed, I think like November 2nd  and the election was November 4th or something.  Bob can actually speak to that better than I can.
J.S.:
Well, that’s a surprise to me, I was not aware of it.

John:
We asked the President about that because he’s typically attributing the three and he mentioned that he was elected and appointed by him.  Today the primary election’s base was [inaudible] judicial elections, but back then we were reading [inaudible].

J.S.:
That’s correct.

John:
So, we thought it was a case in previous time, where sometimes a judge has been, I think George T. Smith has assumed a seat earlier so that he could have an actual opportunity to retire before the age limit hit, so we didn’t know if it was a situation like that.

J.S.:
No, I really just don’t recall, and that surprises me.  Judge Marshall, the…I trying to think.  Judicial elections back then were still non partisan, so but we did run in the primary.  And so if you won the primary as, to date I mean the non partisan elections are over as far as the primary is…in the primary or in the runoff if that’s required, as we experienced this last year in the Court of Appeals race.  But the November date that you mentioned, the primary would have already taken place and that explains the Governor was willing to appoint two days before the general election on the first Tuesday in November, because it would have been no contest in the general election anyhow.

John:
And that’s what we thought, we were just looking for some clarification, because we’re mapping out the judges that have actually been elected to open seats outright or were appointed and the ones that have been elected are few, it’s like [inaudible] 13, maybe less than that, and then we’re finding some of these like George T. was one.  He was elected but then appointed, so how do we classify him.

J.S.:
Any way he wants.

John:
Yeah.

J.S.:
Any way he wants to be classified.

John:
We had a great interview with Judge Smith, and he said something that Bob and I will never forget as transplant Southerners, and I’ve been a little longer than Bob.  At then end of we were just talking and interviews were over, and he was talking about somebody being in front of him and he said that he was shaking like a dog passing a peach pit.   And whatever the rest of the story was, neither one of us recall because we just kept repeating that phrase as soon as he left the room.  We both said it to each other, and it just rolled off his tongue just like he said it every day.

J.S.:
I can remember in 1966 he was running for Lieutenant Governor I believe, and Jimmy Carter was running for Governor.  He was standing on one side of the gate at Crystal Springs retreat in Chickamauga, GA.  I was standing on the other, he was handing out his own leaflets and things, and I was handing out Jimmy Carter’s things, and we visited and talked with each other and got along very, very well.  I think he was a very good judge.

John:
Yeah, and then the peach pit thing will be with us the rest of our lives.

J.S.:
Oh, yeah.

John:
Well, Bob, did you have anything else?  I think we covered all the questions.

Bob:
Judge, we talked before John came, about your, I know you didn’t have an interview with Governor Carter, or if you could talk about your…
J.S.:
Sure, well as part of the Judicial Nominating Commission process I went through that process and I was asked about my interview with Governor Carter, and I had no formal interview with Governor Carter.  Governor Carter knew me well.  I had probably had 25, 50 maybe even 100 interviews with Governor Carter because we’d been together so much over a period of by then, 6 years. In the 1966 campaign, I worked very hard for him up on northwest Georgia.  He spent a lot of time up in northwest Georgia and carrier northwest Georgia in 1966.  Then in 1970 when he ran again the same scenario repeated itself, I was State Bar President at the time and I think he felt like he knew me well enough that he didn’t have to have an interview with me.  He knew that I was among that group of Bar leaders that was actively involved in trying to modernize the court system, and while I was Bar president he appointed a commission on court modernization.  We later came back with a report of what needed to be done and in 1986 Governor Joe Frank Harris created another commission on court modernization.  I was a member of that commission also, and we assessed at that point what the 72 commissions recommendations had been passed and came to the conclusion that perhaps 90 plus % had been enacted.  For instance to give you some idea of what we’re talking about here.  Prior to the 72 commission there was no system of court organization or administration in Georgia.  There were no judicial districts in Georgia, there were no judicial chief judges, there was no administrative office of courts, there was no judicial convocation where the judges of all the various courts came together on an annual basis and talked about problems that were unique to the judiciary.  As Bar president I had the first one of those things, and it was such a success, and I had it in connection with the State Bar convention.  The judges decided they didn’t want to be part of the Bar convention, they wanted to have their own convocations and to my knowledge they still have that convocation.
John:
Twice a year.

J.S.:
Twice a year now, and that’s good.  The only thing that we’ve missed that I’m aware of now with the changes in the Constitution is that the nominating commission has not been…what’s the right word to use?  It has not been written into the Constitution of the State of Georgia so that it still is something that is under the direct control of the Governor through executive order.

John:
Right, every governor that we’ve interviewed, which has been three down, two down, they’ve always said they use the Judicial Nomination Commission not because they had to but because it was a good idea.

J.S.:
It is a good idea, it’s a great idea and it’s great for the protection of the Governor.  But what ought to happen is that it ought to be institutionalized in the Constitution.  It ought to be a 7 or a 9 member commission with the third of the membership appointed every other year, every two years so that no Governor would have control of that commission for very long, let’s put it that way.  The appointees to that commission ought to be gubernatorial appointees so the Governor shouldn’t be afraid of that commission.  But it ought to be institutionalized so that Governors will continue to use.  I think that in the now nearly 40 years, 1971, 72 when it was first, 1970, 71, when it was first utilized, now 35 years that we’ve had judicial nominating commissions I have never heard any governor complain about a functioning commission.
John:
With Bob doing the research about that before the interview with President Carter there was information about his attempt to unify the judiciary.  We asked him about that and he gave us some information but I think this commission must be the history books are talking about.

J.S.:
The unified judiciary was something, it was a phrase that was used by the Bar more than anyone else, to bring modernization to the court system.  The feeling was that on the trial court level that if we had one trial court that sat in divisions the system would be more efficient than it is with a whole lot of different trial courts.  
John:
You mean state, juvenile, superior.

J.S.:
Yeah, magistrate.  Well, a lot of that problem was solved in the new constitution, the present constitution, where judges from one layer of courts can sit as judges on another level of court when they’re needed, and where they’re needed.  So you still have your separate, let’s say, magistrate court and your separate superior court and state court, but in a pinch the magistrate can more up to the superior court.  So in effect we’ve accomplished the unified judicial system and maintained the system that we have right now and that we’ve always had of separate courts, but the flexibility is that if we more judges from one court to the other, which is the same thing as if we had a unified court.

John:
Typically here, when we hear unified court we think in terms of the Supreme Court sitting at the top administratively and then controlling all levels of courts administratively.
J.S.:
I think that that’s theoretically true although the judicial council of Georgia which is composed of members of all courts and lawyers supposedly runs the court system.  Now, let’s face it, no group of judges is going to do anything that grossly offends the Supreme Court, by the same token the Supreme Court is not likely to do anything that grossly offends any particular group of judges.  It’s judicial accommodation, judicial understanding.
John:
One thing, you served on the Court with Judge Bell being a long-serving Chief Judge and now the Chief Judge rotates every couple of years and we’re asking judges either served during that time or around that time,  some of them expressed themselves without us really point blank asking questions about it, the leadership on the Court has sort of changed a lot.  Good, bad or different everybody has their opinion.  Do you have any thoughts on that, on the rotating Chief Judge or longer term Chief Judge?
J.S.:
I think that the internal workings of any appellate court is something that’s best left to the judges that are sitting at the time.  The decision that was made shortly after I left the Court and right about the time that Judge Bell left the Court, to make it a two-year term was a good decision was made at that time and for that time.  My own feeling about is that the Judges on the Court are better able to make that decision than an outsider could make.  I would make this observation, I think that the Chief Judge should not sit on the division, and I’ve stated this earlier.  I think the Supreme Court, I mean the Court of Appeals ought to have however many divisions it’s having, but the Chief Judge ought to not to be on a division and should act as an administrator to make sure that everything that goes out of the Court of Appeals is in harmony with the decisions of the various divisions.  As an example, when I was on the Court, in a single month I had a particular criminal case that I wrote and decided a particular was and the two judges in my division agreed with me and the case went out that same month.  Judge Braswell Dean had a similar case, exactly the same law issues, he wrote exactly the opposite way that I wrote it, the two judges on his division agreed with him.  Well we had two cases out there that said opposite things, the trial bench and the trial bar was confused.  It didn’t know what to do.  Ultimately six months later a similar case came back to us, the Court flipped five to four on how it should be decided, the Supreme Court ultimately took it on certiorari and resolved the issue.  But that should have never happened, what should have happened was Chief Judge should have seen these two cases, it should have been his job to see these two cases, back then it was not, and he should have said, “Wait a minute you and Braswell have got together about this,”  or “these two cases got to go to whole Court and the whole Court’s got to decide.”  And that’s the point I’m trying to make.
John:
That’s a point of view, because I’ve been here 8 years almost 9 and at that time when I first started we had 10 court judge with Judge Eldridge being the 10th judge.  In that a level of complexity how we circulated and assigned cases but we didn’t stop assigning the cases to the Chief Judge, mostly because that 10th judge was there because of the caseload issue, and to stop assigning cases to the other judge didn’t solve the problem.  We’ve been using technology with an internal data base to search slip opinions as soon as they go out for research to prevent those issues that you’re talking about, but we still see that cases will go out because they’re researched, and they’re researched and drafted sometimes months before they actually get finally decided, so that research will go on and they’ll look and see what the other panels have done.  But then by the time that case gets signed and put out the door, other things could have changed.  It’s almost like another research against what’s gone on in the last couple of months needs to occur.  But there’s currently no mechanism to do that in the Court because there’s no time.
J.S.:
Again, I think, and I’ve advocated this now for over 10 years, this ought to be a 15 judge court, 16 judge court, with the Chief Judge and a staff charged with responsibility that you’re speaking of.  As it is you’re leading us up to the individual judges and they may or may not care about doing this to see whether the opinion they’re writing is conflicting with something that someone else is writing.  I think that the judges with the caseload that they have are too preoccupied and they’ve got to be preoccupied with their case assignments.  Gosh, that 220 some-odd cases that I had in 1977 is now 270 some-odd?
John:
Yeah, and I believe with the 12th judge it’s down to maybe 240.  Bob just did those statistics and put on our website.
J.S.:
Still too much.

John:
Yeah it hasn’t changed much with the addition of judges compared to…

J.S.:
My first year I think the caseload was right around 99 to 110 something [inaudible] that explosion in five short years.
John:
Up to 250 or 247.  Bob do you think we’ve got everything?

Bob:
We got everything, we’ve got just a minute left on the tape.  Perfect hour interview.

J.S.:
Oh boy, you’ll have to edit that down.

John:
Oh yeah.

J.S.:
Well, there’s one thing about being the oldest, I don’t know that I’m the oldest survivor at this point, Judge Bell probably is.  But I think I’m probably the oldest that is still jury active practicing law, and hence I’m here all the time, I have cases before this Court all the time, I have cases before that other Court all the time one today, and I probably will keep doing this for as long as I’m able, as long as someone wants to hire me and as long I’m reasonably effective in what I’m doing.  I appreciate what you’re doing.

John:
Sure, we having a good time.
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