JUDGE BLACKBURN
Bob:
Discuss your election to the Court of Appeals in 1992.  Why did you decide to run for a seat on the Court of Appeals?

J.B.:
Well, when I ran for the Court of Appeals in ’92, it was kind of a culmination of several years of political interest, and an old friend of mine, Bill Herndon who’s now deceased, we used to have great discussions about politics and the Court.  And it seemed to me that I’d refer to judicial elections as Russian elections, because you only had one candidate, and that was the tradition and rarely was there an exception to that.  And Bill used to kid me about getting involved, and that I ought to go ahead and run.  And frankly, the process through which I went was that, well you have to be a lawyer in order to be a judge, and I was a lawyer and so therefore if I didn’t like the ideal of having one party elections, then I can’t complain about other lawyers not running if I wasn’t willing to do it, and so I did it and we won.

Bob:
Discuss the addition of judges to the Court, starting in 1996 adding the 10th judge and in 1999 adding 2 more judges.  How and why was this decision made to add more judges?

J.B.:
Well, basically, I think the decision to add judges was made because of the workload of the Court.  The Court has an incredible workload and I’m told at one point that we were the busiest appellate court in terms of opinions written per judge in the United States.  I don’t know about that, but I know we had an awful lot of cases.  There had long been a movement, long before the ’96 addition to add judges to the Court, which surprisingly enough was largely resisted by many then members of our Court, because there’d been a study at one point in time which showed that 9 member courts were most efficient.  And that may very well be true, because there are problems with adding judges, but at some point you have sufficient volume and you have to do something, you either have to cut down on the cases you handle, or add another court, which is incidentally how the Court of Appeals came into being, was to take a workload off the Supreme Court.  So you have to do something, and there was Justice 2000, I believe, was the title of the commission that had been trying in the early 90’s to figure out a way to make additions and get approval of the Court and all, and that didn’t fly too well as far as results.  So they wound up having the lag in time that you had before the first one; now as to that first one, you’re talking about…that would have been Judge Eldridge, who came up from the Fulton County Superior Court.  And there was a push at that time, as I understand it, and I’m going by my memory now, so I did not participate in this but, they were trying to add 3 judges as I recall, and there was some conflict between I guess, Zell Miller and Tom Murphy about who would select them, and how they would be picked, would they be elected.  Because that same controversy came up in 1906 when this Court was founded;  they were originally going to appoint all three of the original judges and the Legislature said, “No, we will elect them,” and they were, in fact, elected.  So I don’t know if was along those lines so much as who got to do the picking as to who would be on the Court, but anyhow I think they finally resolved it by only one judge being appointed.  And that turned out to be Judge Eldridge.  Then later they added other judges.
Bob:
As Chief Judge, how did you provide leadership to the Court?

J.B.:
Well, I think by adopting my personal style of leadership and through a lot of things that came up and well, for example, thinking back, one of the things I was most pleased with was that we were able to get parking under the building for all employees of the Court of Appeals.  We have about 100 people so that took some doing, but it worked out well.  I also managed to modernize and re-do the banc room which was a disgrace, so that we had ice machines and things of that nature, and we did some remodeling in the courtroom itself.  And then there were several other things, oh I got a pay raise for the law clerks, about 5% at a time when that was not a very popular move, but we were able to put it through.  And then in an economic move, I think, the Barnes administration re-did their maintenance contracts, and we had a whole lot of elderly ladies who were doing the cleaning right here, and they wound up being basically to do something else, and I raised cane about that because of trust factors, and security and that kind of thing.  And they were gracious enough to back out of that other contract so we were able to keep our people.  Those are some of the things that we did cause you’re only chief for 2 years, and basically it was, you just have to decide you want to do something, and to get it done and it just has to be important enough to do it.
Bob:
What cases fall under the jurisdiction of the Court of Appeals?

J.B.:
Well, basically, the answer to that question is everything that doesn’t go to the Supreme Court.  That’s the constitutional basis for it, and the Supreme Court has jurisdiction on title to land, equity cases, cases involving wills, habeas corpus, cases involving extraordinary remedies such as mandamus, divorce and attorney and alimony and capital punishment cases.  That basically is the Supreme Court’s jurisdiction, ours is everything else.

Bob:
Gove an example of a “reversible error” you’ve come across and explain why it was reversed.

J.B.:
Well, an example of a reversible error, of course when you’re talking about reversible error you mean by the trial judge, a ruling by the trial judge, because that is the only basis, frankly, for an appeal, is a reversible error by the trial court that harmed the appellant which you have preserved and you haven’t waived, and is before the Court.  One simple example of such a thing would be a refusal to admit evidence.  Let’s say that one of the parties had some evidence they wanted to introduce at trial, which was important, relative material and it affected their case, and which should have been admitted in the trial court for whatever reason decided not to allow it in.  Then they could appeal on that basis, we would look at it and if it was everything I said it was, then the case could well be reversed on that basis.
Bob:
Explain your decision-making process when someone asks for the right to make an oral argument.

J.B.:
Well it’s interesting, there’s been a change since my presence on the Court.  All you had to do was ask for oral argument and it was automatically granted, until there was a rule change, I don’t know, 6 or 7 years ago, something like that.  And we, the Court voted to have oral argument by granted application, so presently if one wants to argue orally, you have to request oral argument and you have to state a basis.  And it’s important to understand that in the eyes of the Court, oral argument is for the benefit of the Court, it is not for the benefit of the parties.  This isn’t like a jury argument that you’re making at a trial, and what the Court looks at then is, well, is there anything unique about this, is there any reason that you need to tell us something orally that you can’t put in a brief.  Is it an issue of first impression, that would be one of the basis for granting oral argument, if it’s a situation in which the Court may have questions that they want to direct to the people, to the lawyers, then of course, that is another example of why you might grant a request for oral argument.  If it’s a simple-stated factual statement and neither side is in disagreement about that then what applies probably oral argument isn’t really needed for the benefit of the Court.  It isn’t intended to be persuasive to them because of the volume of cases that we have, and you know, the question I would always attorneys, “What is important enough that you would argue it orally, that you would not put in your brief?”  If it’s in your brief, we’ve seen it anyway.
Bob:
Explain the difference between an oral argument in the Court of Appeals and the proceedings in a trial court.

J.B.:
Well one’s a trial and one’s an appeal, and they’re just by their nature they’re very different.  Now at the trial level, you are trying - you being whoever has the burden of proof - if it’s the state in a criminal case or the plaintiff in a civil case, you have a burden of proving to the trier of fact, now that could either be a jury or the trial court, that you’re right.  In other words, the defendant was guilty of the crime, or you should be awarded the money damages, whatever the case may be.  So that’s the distinction, so there there’s a whole different set of rules as to what you’re doing.  You have certain elements that you have to prove, either crime or civil action, and the trial is your opportunity to do that.  Now the facts then become set in stone so far as the trial court goes once a decision has been rendered by the jury or by the trial judge.  Trial judges and juries are the finders of facts as to conflicts in testimony, you have one side saying this happened, the other side saying something else happened.  And the trier of fact, be it jury or judge, has to decide who they believe, who’s right, and then they  - the jury renders its verdict, the trial court renders its decision.  That is the result.  Now, when you come to the appellate court, you see, you come with your facts set in stone, because we don’t change the facts, the record will reflect what the finding was.  Of course each side gets an opportunity to file briefs in which they argue what their positions are, so that’s what we look at, and we’re looking at, see we’re looking for an error or law made by the trial court that harmed the appellant - that’s what we look for.  The trial court on the other hand, be it a jury or the judge, they’re weighing the evidence, making sure that the burdens have been met and decide accordingly.  So that’s the distinction between the two.
Bob:
How do you approach the situation where a fellow judge does not agree with your opinion?  Do you prefer to work things out before moving the case on to other judges, or is there an advantage to letting the case move through the hands of as many judges as possible?

J.B.:
Well, you’re talking in terms of internal operations of the Court as to the decision-making process.  Different judges do it different ways, the most important I have found, and it depends on whether it’s one I have written or it’s one somebody else has written.  The process is probably the same either way, but it can make a difference, but let me just refer back to…well a good friend if mine who we had… Judge Birdsong who’s now deceased, and we were on several panels together, and he’s my great friend and I admire him greatly.  He had certain views of things, he’s a very extremely conservative person, and there was a controversy going on back in the 90s, early 90s, about the slip and fall cases, the grocery store cases.  And Buck had a very fixed view on that, and mine was more, a little more lenient than his lets say, and I thought there were ways we needed to look at that.  But here’s how Buck and I did it, thought we were it basically opposite ends of the spectrum, whether I was writing it or he was writing it, the opinion of that person would go to the other one.  Now what we sort of did was just, we would make sure that each side, each of us understood the other’s position.  And if there was something I thought I could add that might change his position I would bring it to his attention, and he would do the same.  Now, once you…and we would discuss that sometimes, sometimes we’d do it in writing, with our relationship we could just discuss it sort of casually, and then write it if it seemed important enough.  Then once each of us understood where the other one was, well then at that point in time, one would write the majority and then the other would write their dissent, or special concurrence or whatever it was, depending on the importance of the issue that you’re talking about, because there’s no point in haggling back and forth.  There’s no point in anger or anything like that, and it’s not a political thing so you don’t run around trying to gather everybody to your side, or he to his side.  And so then the case just floats because on our court, you see, by writing, depending on opinions, dissents and concurrences, then in the documents you have the authority.  See you have the cases you’re relying on, and people are then free to go back and read those cases and be persuaded one way or another.  And that’s how he and I did it, and it worked especially good, and that’s generally how I would do it.  And it would depend on the person, it would depend on the issue, how important it was.  Sometimes, many times I would write just a memo instead of sitting down to discuss it, and the advantage to that is it gives the other person the opportunity to study your memo, think about it, look at the authorities you rely on, analyze the problem you raise, say with their position, without any threatening atmosphere or others having been persuaded to go that way.  And more often than not probably what I would do, let’s assume that it’s the other person who has written something, I might write them a memo saying, “have you considered this?”, and then just sort of make my points, and send it to them and then see what their response is, because we’ve had them many times, I just did one the other day where Charlie Mikell had written me a note about…at my request;  I had told him I wasn’t real comfortable with where I was, I asked him to take a real careful look and he did and sent me a memo back, which was very good, very thoughtful and very helpful.  And so I amended my opinion based on the input that I received from him.  So that’s how one does it.
Bob:
Explain the difference between the trial court proceedings that are directly appealable and those that come up by applications.

J.B.:
Well it’s, though it doesn’t seem to by reading Georgia law, it should a relatively simple concept at least, supplying it may be a little different.  But basically if you have any final judgment and final order, that’s directly appealable.  Now, there are certain situations, administrative law matters, workers comp, where you have like a mini court, I mean, it’s sort of the equivalent of a trial court, not a mini court but a trial court, and they make decisions.  And because those processes, these administrative processes, are so factually intensive, and that’s what that judge’s job is, is to decide those.  They’re rarely reversed, they just really are, because that’s why the workers comp board is there, that’s why you have that whole procedure, so they can deal with these.  Well, I think what happened was, all of those cases if you look under Title 5, where they require applications in order to grant the oral arguments, or appeals rather, grant appeals, then those are cases that history has shown us to be rarely reversed by appellate courts because of the process, the very nature of the process.  So that’s why it is there, because other than those administrative things, those that require applications don’t usually have final judgments.  It gets a little more complicated because under summary judgment title 1956, it gives you the right to appeal certain things.  So there are some exceptions to that, but basically that’s what it is.  You have one other category of cases that you might have an interlocutory appeal, which means that you appeal it before the case is tried, that’s separate and different from the administrative functions I just described, and that’s all covered in 5-6-34, I believe it is under the Code.  But what you have to do then, if there’s an issue that’s going to be dispositive of the case perhaps, and the trial court allows you to appeal it you can ask for an interlocutory appeal which means pre-trial, with the trial court’s permission, and if the trial court signs off on it, and there’s a 10-day limitation I believe, then it comes up, and then we decide whether we want to grant it or not.  The reason for that is one of pure efficiency, because if you’ve got one issue, let’s say some question related to the DUI material that police officers are required people of.  Well, if that’s the issue and if he did it right the case is okay, if he did in wrong, the case is reversed, it seems silly to go through the whole trial of that with all that issue.  So once a trial court rules on it then he or she can grant you the right to file an interlocutory appeal, and sign off on that, but only with the trial judge’s permission.  Then it comes to us and we decided if we want to hear it.
Bob:
Explain your approach in writing an opinion.  Are you trying to communicate your findings just to the parties involved, or are you trying to communicate something that goes beyond the case at hand?

J.B.:
Well, basically you’re resolving the case at hand, and with great care you’re trying to make sure that it’s written in such a way that it can become controlling and informative in future cases, yet unthought of.  The reason I say you have to be very careful because, you can’t necessarily contemplate everything that might…every factual scenario which might be covered under an opinion you’re writing.  So you have to be very careful that you don’t wind up writing these great broad opinions under which you could put anything, as some lawyer will.  And one of the things that I like to do is to put up limitations on the opinions.  Like for example, there’s a great temptation sometimes to expand it and cover other areas, so when you don’t do that, which is generally the better practice, is to write your opinions tightly, when you don’t do that then it’s often good to say, “we note that we do not address da da da da”, which tells everybody we’re not ruling on that, because somebody’s going to be trying to expand your ruling to cover that.  And the other thing, and frankly I kid about it, but it’s really true, largely I write for the Supreme Court, and I say that because the parties have the right to petition for certiorari to the Supreme Court if they don’t agree with our result.  And of course if the Supreme Court grants it, I want to make sure that they understand what I have written, the limitations I’ve put on and what my holding really is.  So when I say I write for the Supreme Court, it’s for the critical eye, actually it’s for the other judges on our court and it’s for the Supreme Court, and it’s for the trial judges who are going to be applying these cases in future cases.  It’s for the lawyers so that they can better inform their clients of what the likelihood of success is, or what the likelihood of a ruling of a given issue might be.  So it’s kind of a broad question, but that’s it.
Bob:
Why are opinions important and how are they used by other courts and future courts?

J.B.:
Well, it’s a lot of what I was just outlining is the answer to that question.  They’re very important if well-done because they form guidelines to those who are concerned, lawyers on either side, judges, and the clearer they’re written, the better the law that results therefrom, either in lawyers advising their clients or in trial judges ruling on cases.  I think that’s probably, if you can be succinct and be accurate, be limited to the circumstance your dealing with or give some indication when you’re not being, or why you are being, then I think you do the best job.  But generally speaking the shorter the opinion the better it is.  Normally, you don’t gain anything by length.  And I used to have my law clerks, when they would come in, I would always send them to…I’d say, “You go pick you about 20 Harold Banke opinions and read them.”  Because he’s a master, he wrote short, succinct opinions, right to the point.  I said, “Start with those, and then apply that to the style of drafting you develop and you’ll be well-served.”
Bob:
How might a decision or opinion change a “rule of law”?

J.B.:
Well, it depends on who writes them.  If it’s the Supreme Court, of course, they have greater authority, broad authority, we have little authority.  We’re sort of a “nuts and bolts - deal with the law” kind of thing.  The Supreme Court deals with the direction of law and reversing things, I mean to the point that, if there is a prior Supreme Court opinion which controls something, we have to follow it.  We’re bound to follow it, we have no authority not to follow it.  So you might have the ironic situation as I have been involved in, where we have some old Supreme Court cases that, the statute had changed, there were different things.  And I still had to follow, but I would put an indication in there that I think that the law would be well-served if the Supreme Court took another look at whatever it is I’m talking about, but I can’t overrule them.  Now what would happen then in a perfect world, assuming I’m correct and they agree that I’m correct, then they would look at that and say, “Yeah we need to re-do that.”  And so then, they could write the opinion and overrule their prior opinion, and go ahead and overrule mine too, because it followed that old opinion.  That’s how the law gets straightened up, but most of that authority is with the Supreme Court, not with our Court.
Bob:
What is the most important case you made a decision on and why?

J.B.:
Well, I don’t mean to be flip, but basically I would answer that as being the last case I decided, because all cases are the most important cases to the party who’s case it is.  And so with that said, there would have to be the last case I decided.  Obviously, in a less flip manner, I don’t look at cases…I try to avoid looking at cases as which is most important, but there clearly are some that we have written.  And I’ve written several over the years, I don’t want to particularly pick one out, because I had one that I thought did great justice to criminal defendants for example, ineffective assistance of counsel, where people were indigent, they couldn’t afford anybody.  And we had a case that I wrote, Heath was the case, and there was a question of  - if Heath wants to contend that he had ineffective assistance of counsel, does he have to demonstrate how that ineffectiveness hurt him.  Well there are some Georgia Supreme Court cases that say, “Yes you do.”  It was my position that if the ineffectiveness is of such a level to amount to no help, in fact, in Heath the lawyer was working against Mr. Heath, and my position was that Mr. Heath was treated worse than  Gideon was treated.  And nobody asked Gideon to prove harm, his harm was not having a lawyer.  Well that’s exactly what Mr. Heath’s problem was, he had a lawyer, I argued he was hurt worse than Gideon because Gideon just didn’t have a lawyer, he had one who’s working against him.  I think that’s far worse than just simply not having a lawyer.  And ironically, the case was picked as the criminal defense opinion of the year by the Georgia Bar, but it got reversed by the Supreme Court, so you never know.  I mean, what’s important to me obviously wasn’t important to the Supreme Court.  So they overruled, and they said, “No, we still do have to show that he was harmed by that.”  So we were able to demonstrate that with the result that indigent defendants in Georgia who have ineffective counsel and they’re in jail, no money, still have to prove that the ineffectiveness harmed them.  I’m not sure how one does that when you’re sitting in jail, with no money, no lawyer, but that is the status of the law in Georgia, with some exception.  If there’s a capital case then you have a slightly lesser standard, but that’s sort of interesting, because Strickland v. Washington in all the cases that deal with ineffective assistance of counsel, none of them were capital felony cases, so anyhow.  That’s where that is.
Bob:
You talked about this earlier, but explain the different between the Supreme Court and the Court of Appeals.

J.B.:
Well that’s a very great distinction.  The Supreme Court is a, in one sense, a much more important court than the Court of Appeals is, not important in terms, we do probably 3,000 cases a year or something, 6 times whatever the Supreme  Court does, in terms of volume.  But you see, our Court has no responsibility or lacks authority, is a better way to put it I suppose, to set the direction of the law, to determine public policy.  We certainly don’t have any authority to deal with the constitutionality of statutes or the law.  All of those things belong to the Supreme Court, and so in that sense, it’s a much more important court, because we simply apply the facts of a given case to what the law is, they can change the direction of that law and we basically can not.  And so a lot of people don’t understand the differences in the courts, and frankly that’s one of the reasons why they have a reduced volume.  I don’t know how they could function if somebody decided to give them the same number of cases we have, because we’re taking what’s there, what’s published, what the facts are, saying, “Okay this is the result.”  We’re not saying, “Well, let me see now, is that statute constitutional under these circumstances or should the law be different”, we don’t have to concern ourselves with those things, but they do.  So it’s not really fair to compare one court to the other in terms of workloads.
Bob:
This is essentially why the Court of Appeals was created.

J.B.:
Well, that’s true.  Actually in the 1890’s the citizens of Georgia refused to add another judge or two to the Supreme Court, and as a result of that the State Bar and the politicians got together and they decided would try to create another court which was the Court of Appeals.  And its purpose was to take the workload off of the Supreme Court, and we’ve certainly done well in terms of volume, there’s some obviously, there’s some things that we don’t have the jurisdiction or the authority to do, that they do.  But, good heavens…I think, as I recall, last time I looked at it we did about 6 volumes, published volumes a year to their one.  So that’s sort of the caseload, but that’s not really a fair comparison as I outlined before.
Bob:
Explain how the decision-making process may or may not be different between the Supreme Court and the Court of Appeals.  For instance, is the Court of Appeals less involved with the interpretation of the Constitution and more focused on the case at hand?

H.B.:
Well, actually the way it’s different, because that court sits in banc.  They all sit together, we don’t, we sit in panels of 3, 4 panels of 3.  No case can clear the Supreme Court without being seen by every judge, that’s not true on our Court.  The cases are heard…well, here’s how it works…we have r divisions, there’s a presiding judge which is generally the senior judge and to whom the Chief Judge assigns two associate judges, and that gives you four panels.  Each judge individually is assigned cases from the civil and criminal wheel, just 1, 2, 3, 1, 2, 3, and each judge brings to their own panel the cases that are assigned to them.  If you look at the totality of those cases that makes up the load of that panel, but it’s actually just three judges assigned cases brought to a panel.  And all the cases stay within that panel, each case is written by the judge to whom it’s assigned, be it the chief judge or whoever.  The cases then circulate to the other judges on that panel, if everyone concurs, a case goes out and that’s it, so nobody else ever saw it.  No other member of the Court ever saw it.  Now, if there’s a dissent by one of the members, then there’s two forms of “whole court”, it goes to whole court, but there’s two forms of that, and one is a whole court where you’re not overruling a prior decision.  It’s just somebody doesn’t agree with the opinion.  Then it circulates so that you have a total of seven judges, the original three, the next panel plus one other person.  So you’ve got seven - is whole court if you’re not overruling another case.  If however, somebody calls on the overruling of a prior case then it goes to all 12 judges, and before you get to it, in case you forget it, if it’s a tie we transfer it to the Supreme Court.

Bob:
Okay, technology questions.  Do you want to discuss the plan to use the internet to file cases, are you familiar with e-filing that’s being planned?

J.B.:
Well, I know roughly what the thoughts are.  I don’t know about any stumbling blocks to implementation like payment of fees all on visa and that kind of thing.  I think it’s a very good idea, I think we should do it, I would just caution everybody, the IT or whoever’s directly deals with this, I would make sure as you go along that we run this through the Attorney General’s office to make sure there’s nothing we’ve overlooked, or things of which we may not be aware, because I just throw out this, I have no idea if it has any meaning.  But there may be some state rule or something that controls how the government will conduct, I say these, I mean just credit cards you know, credit card uses for people to pay fees or whatever.  I have no idea if there is any such thing, I don’t know that there is, but I think I would make sure as we work it out I would work through the Attorney General’s office.  If they have somebody, I’m sure, who keeps up with that sort of thing, just to make sure we’re doing it right.  Other than that, I mean, from what I’ve seen it seems reasonable to me, and I think it’s certainly a great benefit to the lawyers of Georgia to implement such a program.
Bob:
How can the Court make sure that technology serves, and does detract from, delivering justice to Georgia citizens?

J.B.:
Well, the technology shouldn’t have anything to do with the issue that would affect what you’re talking about.  That comes by application of the law to the facts, those things would remain unchanged, and the function would be to make sure they remain unchanged.  Like for example, one of the great potential weaknesses in dealing with heavy volumes, and this is why Georgia’s been such a leader, Georgia probably still leads the nation in terms of opinions written per judge.  I’m pretty sure that’s true because that was certainly our history, and that’s what happened when we started off.  Well, you see as you get great volume, then the easiest thing is to say, “Well, we’re not gonna really write an opinion on all this”, we’re just gonna say, we have what’s called a Rule 36, which I very rarely use, but it basically just says that the trial court has done such a good job, explained everything, there’s nothing I could add to it, so we Rule 36 it.  Well, that’s what you read if you look-follow that case, you don’t really know anything unless you go back to the trial court and its order.  That’s great danger, because the easiest thing to do is to is to say, “Well, yeah, what about this issue, well, it’s not that important, we’ll just Rule 36 it.”  So that’s my personal feeling, and it sort of goes hand-in-glove with the unpublished opinion, I don’t like unpublished opinions.  I’ll tell you why I don’t unpublished opinions, because it’s too much of a temptation - I know nobody would do this – but all you have to do is read a little Shakespeare and read history, and you know people do things like this.  If you have someone that’s a great friend of yours on the trial bench and they’ve screwed up and done something bad, well why don’t you just non-publish it then nobody will know about it.  Well, the problem with that is, that’s the very case that everybody needs to know about, because the only protection a trial lawyer, when he’s standing before a trial judge, is a published appellate opinion, he has no other weapon.  So to me, it’s important enough that I don’t non-publish cases.  I have made exception, child molestation or rape, on rare occasion but occasionally I would.
Bob:
So normally in an opinion, you start off your opinion talking about the case, more like a Rule 36, that says that the trial court [inaudible], in a regular opinion you explain what happened in the case and you give your decision?

J.B.:
Well, everybody has their own style, but basically, the style I have, there’s probably about 15 styles and depending on the particular case you might use one style versus another, but basically the style is this – I want the lawyer, because in that sense you see, I’m looking to see what those who are reading my case will see, and I want them to know where we are.  For example, “after being convicted in a trial-by-jury appellant John Smith appeals contending that the trial court erred in failing to suppress the police evidence at trial.”  If you’re a lawyer and you’re looking for a case to support whatever your position is, you know exactly. Right?  Is this what you’re looking for?   So that you don’t have to read any further, most times because it’s not going to be, I mean the likelihood of this case being exactly what you’re looking for.  So it tells you and informs you right up-front what it’s all about, and then I would go further, “this argument is without merit therefore we affirm.”  99% of the people who read that opinion know everything they need to know from that first paragraph, then I proceed, “in this case da da da.”  Then you give more of the details, then you discuss the issues of law, they raised these issues, and you tell why they don’t apply, they do apply of whatever.  Then you explain it then at the end you – in this case – affirm.  That’s the basic style that one uses because it works the best, it’s the simplest and you know right up-front, “Oh wait a minute, yeah!”  Your issue is “motion to suppress.”  Well then read a little further to see if it has the particular issues, you know, police found a gun on a passenger in the car, you know, is that an appropriate search to conduct.  If that’s the issue you’re looking for then you know to read further.  If it isn’t, which in most cases it wont be, you don’t have to read any further.  So I try to make it easier for those who are going to be following the law.  And it could be another lawyer, a defense lawyer for example, it could be prosecution lawyer who’s looking for support, could be a judge, could be a law school professor who’s decided to talk about a particular issue.  So that’s the reason I do that way.
Bob:
As the state grows, will there be a need t increase the number of judges on the Court of Appeals?  If not, how will larger caseloads be handled?

J.B.:
Well, that’s interesting because there are lots of ways you can approach that.  One of the ways is to do what we’ve already discussed, the applications for appeal, interlocutory appeal, that’s why those things came about, because of all the high volume that you have.  The use of Rule 36’s for example where you’re not issuing opinions, subject to the dangers I’ve described about those, those are different ways that you can approach to deal with the volume that you have.  And of course, it’s a dangerous way to go but then you can raise the jurisdiction level, like you know in the federal cases it’s up to 50,000 now and I think it used to be 10,000.  To avoid applications, it over what, 5,000 I think, it used to be less, you could raise that to 10, 20 you know, whatever you want to.  Each time you raise that you have limited a number of people who can appeal.  That’s a dangerous course that should not be taken lightly, because basically what that means that you’re limiting peoples’ right to access the appellate courts, and there are other ways you can look at that.  You can add additional judges.  Now you see that would be…you’re not going to have that problem as much on the Supreme Court as you would have on the Court of Appeals.  The reason for that is because they largely control their caseload, most of their caseload comes from the grant certiorari.  So if they don’t grant certiorari, they don’t have to rule on a case.  And so, there’s a lot of room there for the Supreme Court because they change very few cases, so the ones that they grant cert on, most of them are not changed in any significant manner.  So they could just not grant as many certs, that’s another way one could do it.  You could have more courts.  Ultimately, if you keep adding judges, you’re probably going to be to the point where you have to divide into districts, and I don’t like that, because that’s not good.  That’s what Florida, that’s what the federal system is, which is why you need the Supreme Court.  Because as you divide into different districts, then you’ve got different rulings, or their confliction rulings.  Which is what they used to always accuse us of doing on the slip-and-fall cases.  So if you have those, then that almost cries out for a Supreme Court, of course we have one anyway.  But, if they were all under the same authority so that you didn’t have conflicting opinions, then there would be much less need for that higher court.
Bob:
How might judges’ tenure change in the future, regarding election or appointments, like the age requirements.  What about the age for retirement, will that ever change, will judges always either be elected or appointed?

J.B.:
No, I’m not sure how many other options one would have.  Well, it’s sort of interesting because both processes are fairly-well flawed.  It’s interesting, of course, I think I’m the only person to my knowledge, who has attained a seat on the appellate courts by defeating an incumbent who was seeking re-election.  So what happens if you have the elective process as we have had forever in Georgia, not in fact, but in theory, that’s what we’ve had.  Because well, with the beginning of the Court of Appeals in 1906, the legislature insisted that we elect those three judges rather than appoint them, which was the deal that had been cut.  Well, the problem you have there, and there are problems either way you do it, the problem with doing it that way is…could be, of course we don’t presently have partisan elections, but the only reason we don’t have partisan elections is because in the 80s the democrats had been in total control of everything, and Tom Allen a republican in DeKalb County and Grant Brantley a republican in Cobb County, each won superior court judge seats.  All of a sudden, the democrats who still controlled the legislature at that time decided, well wait a minute, let’s make judges non-partisan.  Well all they did was eliminate republicans, because everybody who was there was already a democrat.  And it appeared at the time, for the foreseeable future, you were going to have democratic Governors and most of the Governors would appointing most of the judges, because most of the judges, as I said, were democrats so they would step down before their term ended, so the Governor got to make a new appointment.  I mean that was the game that was being played way back when.  So it’s so funny today when you hear younger people, they say, “Well we don’t want to have partisan elections.”  Well, that’s what you had until republicans won two of them.  Now, is that non-partisan politics?  You make that call.
Bob:
Two more questions, Judge, then we’re done.

J.B.:
Let me add something there.  Now, once you change to…once the constitutional change came in 82 I think it was, or 83, it then became fairly popular, and under that constitution, for the Governor to make appointments under certain circumstances, thought it still called for the election of judges.  Well, what happens now, and I’m sure this would be true whether it’s democrats or republicans, but the Governor appoints the people who will sit on this Judicial Nominating Commission, and they know who they want, they know who the Governor wants, or let me put it this way.  The republican Governor, we’ve only had one, would not appoint democrats and the democrat Governor would not appoint republicans.  So they still do the same thing they were doing before, they just get to structure the game.  And I think that’s terrible, because I thing it’s very important and I think probably the best way we could deal with judicial selection where a government appointment is authorized.  I would stop playing all the little games that people play, to allow one Governor to make an appointment versus another, I think are wrong.  But I think there should be some form of committee, with great respect, and I’m talking about people like Griffin Bell, and I’ll stop right there, so I don’t start naming a bunch of folks, but I think Griffin Bell is universally respected is my thought…pick people of that caliber to make the selections and recommendations.  People could apply, have them rank the top five, now they submit five but they don’t rank them, and I guarantee you whoever the Governor wants is on that list.  That shouldn’t be the case.  And so you then have that list in order, ranked by that committee, which is submitted to the Governor.  Now, at that point if the Governor decides we don’t have enough black judges on the appellate court, or female judges or whatever, it doesn’t bother me one wit that some politics come in there, because you now got a really qualified group of people.  So that’s how you bring a balance to politics in judicial selection in my opinion.  And I think that would work much better that what they’re doing now, because what you’re doing now makes the judge beholding to the person who put him there.  My case, I was elected by the people, so they’re the only ones I worry about.  But if some Governor, democrat or republican, had put me here, there is a natural inclination and obligation to that person, and there are cases that come up that they have an interest in, either personally or as a politician, and there’s agenda for the school board, or whatever may come into play.  I think you would minimize that by having the other procedure, and I would like to see that.
Bob:
Are there any jurisdictional changes in the horizon?

J.B.:
Well, at one point the, back I think it Justice 2000, the  Supreme Court offered to take jurisdiction of the workers comp cases, so long as they retained their right to transfer them down to us.  Well, I don’t see that as a big victory.  That’ll depend on the politics, I suppose.  Unfortunately, judicial politics and judicial planning is rarely done without a political motive, and that’s sad.  You could have a similar sort of committee like I talked about with the Griffin Bells and people of that nature, to have any proposals that would impact the effectiveness of the judiciary run through that committee, not that they’d necessarily have any authority to do anything, but what they could do is put our information to the public, to the politicians, to anybody who wanted to know.  I think that would be very effective, and as a matter of fact, I would love to see such a group dealing with the normal legislation that goes through which is purely political, and done without, often frankly, without the best interest of the Georgia citizen.
Bob:
100 years from now, what do you hope people will be saying about the Georgia Court of Appeals?

J.B.:
Well in the first place that it still exists, and hopefully with some of the changes that I have referred to herein, and that the United States has improved versus going down hill, and that we get the citizens and the leadership who are trying to believe that, and are furthering the basic principles on which this country is founded, because I think there’s too many people in this country who think somehow, that we will just always be here, we don’t have to fight for what we have, we don’t have to protect what we have, and frankly, many of them have no concept of what they would be losing if they got their way.  And we’ve got too many internationalists who want to tell everybody what to do and America is always the bad guy.  And I think that just terrible.
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