INTERVIEW WITH JUDGE ELDRIDGE
John:
Judge Eldridge, what was your first year on the Court of Appeals?

J.E.:
1996.  I came on in July 16th of 1996 when the tenth judgeship was created.

John:
Can you discuss your appointment or the process of being appointed to the Court?

J.E.:
Yes, appointment probably has more people that have come on the Court by appointment certainly in the last 30 years, that’s the major way someone gets on the Court.  It’s as political as the elective process, the only difference is its highly screened.  The first thing that you do is you have to go through the Judicial Selection Commission which was started by Governor Jimmy Carter as an executive order.  And each of the Governors since then have continued that.  Now they’ve changed it several times up until the time when Governor Miller was in office.  It was dominated primarily by the State Bar Association, the Chairman and a number of other members were appointed by the State Bar with the approval of the Governor.  Under Miller it became a situation where he controlled it, he had a certain ex-official member like the Attorney General and he made the vast number of appointments, and it changed a little bit.  It had always been a screening commission and it helped screen out, sometimes for judicial offices, they might have as many as 56 candidates, I think when I was seeking the Court of Appeals judgeship which I received in ‘96 there was something like upwards of 40 applicants.  And you know, they would sit down with each of the applicants, have an interview that lasted anywhere from 15 minutes to 30 minutes.  You had to fill out a lengthy questionnaire that covered everything about you biographically, your career, extra curricular activities, education, everything like that.  And then they would narrow it down to five people and those five people were sent over to the Governor and the Governor would do a personal interview with each of those people.  And the interview would last anywhere from 5 minutes to 30 minutes and that was one of the ways that all of it was windowed down.  Then the Governor would debate about it, talk with his staff and some of his intimate advisors and you’d get a phone call to come over and see the Governor, or telling you that you’d been appointed.  And then they would set up a time for a swearing in.  So it was a very good filtration process by which, one,  people who did not have good qualifications would not apply and so by self selection process most of the people who would not be eligible where weeded out.  And then the actual commission weeded out more and narrowed it down to five.  Many of the people who didn’t make the short list would be good candidates.  I’d had off and on, my name in the pool from 1984 so it took a long time for me to finally get an appointment.

John:
So does the Governor encourage certain candidates to apply or do other people put candidates up for…

J.E.:
Other candidates do.  You know, I’m not aware of any time that the Governor has expressed a desire that any one particular person put their name in.  If you were going to do that, it would be done indirectly through somebody that would suggest that you do it, but as far as I know, I’ve never heard of the Governor soliciting.  I know of some occasions where the Governor prior to the…well, it was back during the Busbee administration, that Busbee said, made some comment to Birdsong that made Birdsong think that he was going to get elevated to the Supreme Court and it didn’t pan out.  I mean, you know, the Governor is normally going to be very careful what he ways to anybody so that they don’t get that impression.  Birdsong had a very strong impression that he was going to be elevated to the Supreme Court.  Whether that was just in his mind or elsewhere, it’s something that a politician would not want to do.  And so the Governor is usually very circumspect.  And so that it would not be misconstrued because the Governor doesn’t want to make enemies or people unhappy by seeming to promise, or imply that he was going to do something when he had no intention to it.  And most Governors have tried to keep the process open and his options open to the very last minute.  I’ve know of several occasions in which there was one particular one in which one of the short list five went around checking on the offices and telling them what he wanted and he didn’t get it. You know.  I think part of it as that he embarrassed the Governor by making these representations that he’d already had it and it was pulled out from under him.  So whether he ever had it or not I don’t know.  But those are some of things that occur.
John:
So since Jimmy Carter had created this commission, the Governor really doesn’t directly appoint the candidates?
J.E.:
Oh, no, no, you misunderstand what I’m saying.  It’s through his direction that everybody is reviewed.  You know, it’s the classic delegation of responsibility.  So you’re making an application to the Governor for appointment but it goes through the commission, they winter it down and narrow it down to five, and supposedly those five are the commission’s perception of who the best people are.  Now there have been rumors over the years that back during Carter and Miller and Joe Frank Harris, particularly with Joe Frank Harris, that the Governor had told who he wanted to be on that short list so that he could appoint.  With other Governors the lawyers like Barnes and Busbee they were familiar enough and could make their own choices.  That didn’t occur at all because they knew how to deal with it and they knew how to evaluate judicial candidates.  There is one occasion, as I understand it, it happened during the Miller administration, that the list was sent back because there wasn’t an adequate number of people on there.  One of the things that you’ve seen with this list is diversity.  So sometimes you…well over the last two administrations, Barnes and Miller, and Perdue has not had that opportunity yet for appellate level, you’ve always had a woman and you’ve always had an African-American.  So you know, the diversity, if you’re not going to appoint a woman or an African-American but they’re there for political purposes, then you really narrowed it down to three.  So that becomes a…and then you may also get issues like geography.  If you’re trying to get a geographic distribution and you’re trying to get somebody rural, if you want to narrow it down to two people you put somebody from an urban area who won’t get appointed.
John:
Your position was a new position on the Court.  You were the tenth judge [inaudible] tenth judge.  Can you discuss how the way of adding the tenth judge changed the way the Court works?
J. E.:
Well, that was a transitional situation.  They were trying to get twelve, they were trying to get a whole new panel.  But it became very apparent that they weren’t going to get them any time soon and so they, the court settled for half a loaf.  And so they took ten judges because that would make it easier to get two more judges to round out, because eleven judges would create a problem.  So what happened when they got the ten judges, cause they were…had always operated with panels of three for nine judges or three panels.  When they added a tenth judge, what happened was that the Chief Judge did not sit on a panel with normal case assignments.  They would sit for purposes of dissents or ones in which the whole court had to vote on it, or that they could conceivably sit for some other reason if there was a recusal, but generally the Chief Judge did not sit and was relieved of that because of their administrative duties.  So that was a way for the…a couple of years that I was alone as the tenth judge.  I sat on a regular panel and went through regular panel rotation and that took the Chief Judge out of the rotation.  When we got twelve then that created four panels and the Chief Judge went back into the regular assignment of cases and rotation.  In fact, the existing judges, the eight judges other than the Chief were very unhappy about that, they really would have preferred to have had everybody have equal number, because by bringing me on it really did not reduce their case load, because it was being distributed still among nine.  So it really had on benefit for them and in fact, there was a great deal of resentment because the Chief Judge, when I came on I had not foreseen or done anything to assign me any cases, I came on in July in the middle, or right before the Olympics.  Everybody was gone except the Chief and I said, “What am I supposed to do, I want some work to do.”  So she gave me fifteen of her cases, assigned them.  Well I thought was how they did it.  And when the others came back and found out that she had given me fifteen of her cases which reduced her case load they were very upset about that.  So I told the Court Administrator to go around to each of them and get three cases assigned from each of the other eight judges.  And as soon as I disposed of those then I asked for two more, so every one of the other judges had some fifty five case assigned to them.  Most of them didn’t realize that because it went through their Court Administrator, their AA’s and so they weren’t aware of it.  And so for a number of years I got a lot of static because they said I got to come on without any cases.  I ended up before September having some sixty five cases which I disposed of.  So I did not come on without a caseload.  I may not have had cases that were set for the December distress period, the April or March term, but I got a number of cases that I disposed of and then with the September term I started receiving my own cases.
John:
What character aspects do you think are important for a judge to have to be a good appellate judge?

J.E.:
Well, the one thing that you don’t need to have is, is you’re not dealing with the public and you’re not dealing with the lawyers directly, except for the limited time in oral argument.  So some of the people skills from having to deal with the public are not necessary.  However, those people skills are necessary for dealing with colleagues.  To become an appellate judge you know, you do have a lot of big egos, and that is another thing that you have to be able to deal with other people and to be able to compromise and be able to take part of a give and take of a closed environment of society in which decisions must be made and that you must move past disputes so that dispute becomes part of the past and not a continuing source of irritation.  Because otherwise you’re going to have long term dissatisfaction among the judges or vendettas or whatever.  That would the most [inaudible] thing, so you’ve got to have somebody, one that can get along with people.  You also need to have somebody who is willing to work and to be able to deal with and be a problem solver.  That’s what basically appellate court judges are.  They’re problem solvers here, they’re looking for a solution to problems that have been raised by trial-level courts.  Most of the time these repetitive questions but maybe asked in a slightly different way, but you do have a number of questions of first impression.  Either for statutory construction or otherwise.  One thing that people have a tendency to forget is that we are not a historic intermediate court.  We are a common law court in the sense that our job is to carry out and to help develop the law.  And that we receive by original jurisdiction most of the cases that appeal from trial courts.  We don’t have those cases that are supposed to the Supreme Court but the Supreme Court only reviews maybe 10% of the cases that we make decisions on in any one year.  And therefore we are the court of last resort for most appeal cases that come to us, and we have to act in that fashion.  There is a big difference in attitude by, or perception by appellate judges on our court, both now and in the past as to that role.  I’ve always taken the position that we decide those issues and make a determination and then it’s up to the Supreme Court to say whether not they agree or disagree with us.  Others have said that that’s something that we basically…we just do it the way it’s always been done, we don’t improvise, we don’t innovate, we don’t do anything new, and that is the historic role in other states of an intermediate court of appeals.  But we are a common law court  advising answers to legal issues that come to us and the Supreme Court fine tunes that if they are dissatisfied with, and the Supreme Court many times will delay many years, before they ever review an issue that has been frequently before our court.  The classic example of that is the “slip and fall” cases.  It went some 20 years before the Supreme Court intervened again and clarified what the law “slip and fall” was, and we had on this court had gone every which way, and the bar had become very unhappy with that and finally the Supreme Court thought it was time to settle the law again.  And this is just part of the type process.
John:
So, since opening cases come here directly to the Court of Appeals as so many different case types, how burdensome is the caseload on the appellate judge?

J.E.:
Well, we are one of the busiest if not the busiest appellate court in the country.  Florida has over 60 appellate judges, Mississippi in contrast has about 56 and Mississippi is a lot smaller state than we are.  I think that they are around a population of 4 million, we’re over 7 million, 71/2 million I believe, moving on towards 8.  We are certainly a more commercially and industrially active state.  It’s, I think, the 5th fastest growing state in the United States.  With this we have a very high caseload.  Our caseload is, the number of cases that come to the Court of Appeals is somewhere around 2500, that works out to around 200 cases per judge.  When I first came it was around oh somewhere in the order of 240 cases per judge, that they had to render a decision on.  So you know, that was a big caseload.  In contrast a Supreme Court judge deals with, per judge, deals with maybe 75 or 100 cases.  Elsewhere around the country between 150 is the average caseload of an appellate judge.  So every case that I receive I have to deal with two others that are authored, opinions that are authored or dealt with by the other judges of the panel, and that’s not even considering administrative or the request for interlocutory appeals or other matters like that that we have to deal with, or dealing with dissents from another panel.  So, yes we have a great deal of work and that is one of the critical things about how we operate, is that trying to keep our system working efficiently.  And  that has an impact on our structure.  We have 3 law clerks, most courts do not.  The Supreme Court only has two law clerks.  We have a administrative assistant who is not truly a secretary but is more an administrator that looks after and checks and follows the distribution and channeling of cases either internally within an office or externally among other judges and ultimately to the reporter of decisions and clerk.  One thing that most people don’t understand and don’t really appreciate is that we do not sit in banc as a panel or as a super panel with there is a dissent.  So in making decisions we don’t sit around and deal with the case, that’s inefficient.  That’s something that most people find very surprising to learn that the appellate court doesn’t sit down together and discuss cases.  Well the reason we don’t is we have such a large caseload.  That means that any one time if you have cases that have to be decided or reviewed in banc like that, everybody would have to get up to speed and if they weren’t then that means you’d need to do it again.  That’s one of the problems the Supreme Court has, they sit down and go over every case, talk about every case, if there’s some problem it means its got to be brought up at a later date.  We don’t have the luxury and time to do that.  When I came I thought that was the system we ought to have and I think that every judge that’s every come onto the court has raised that question, but they have seen that to work efficiently we need to do it in this fashion.  What happens then is you write an opinion and you circulate the case within your panel.  And when the next judge gets the case, they can take as long or as short a time in reviewing it, going over it, combing the record, doing whatever they want.  And then it comes back to you.  If they’ve got any problems with it they can send you a memo, they can have you look at it.  If they have made up their mind ultimately then they sign either a concur, or a joining in the judgment only, or they dissent.  And then it goes on the next judge.  But that has worked a lot better for us time wise.  We’ve been able to circulate most cases, move fairly rapidly among the offices, and we made it more efficient as a way top deal with a big caseload.
John:
Historically the Court of Appeals since the early days found in the 1900’s that cases, subjects were about slavery issues or…
J.E.:
Not in…no, no, let me stop you there.  In 1905 is when the court was created, slavery was abolished in 1865.

John:
That’s correct, but what types of cases do you see now that differ from historical types of cases in the early court.

J.E.:
The early court dealt with a lot more landlord and tenant, a lot more sharecropper type cases, dispossessory, railroad torts, people that were run over at the railroad crossing, issues of that nature.  Now, we still occasionally get all of those.  But we don’t get any cases where the cow was hit by the train.  I haven’t seen one of those the whole time I’ve been here.  I have had some railroad crossing cases, but not many.  We have some federal employee liability act cases, which is the federal equivalent to workers comp for railroad employees.  We get those, they may have gotten more of those at the time, that was a brand new law when this Court was created, but in many ways the issues are the same.  Criminal law hasn’t changed, I mean, you may have a different volume, child support issues, or custody issues are the same that would have been there, we probably have more today than we did then but we have a larger population.  Commercial litigation is much the same, over contracts bills and notes, things of that kind.  We do have a rise in intellectual property.  One of the big things that we have to this Court, one of the most significant things is those cram down cases.  Now you want to know what is a cram down case?  It’s a Supreme Court abdicating their constitutional responsibility and defining or re-defining their jurisdiction.  “Oh, this is a constitutional issue we’ve dealt with so many times before we’re not going to deal with it, therefore we’ll let the…because it’s a well-settled area of the law, we’ll let the Court of Appeals deal with it.  Oh, yes this is an equity case but the underlying issue is not really equity, it is a contract dispute, or its an employment dispute or its some other dispute.  Therefore we can avoid having to deal with it ourselves.  Here, you, the Court of Appeals must deal with it.”  We’ve had a lot of issues transferred to us which under the Constitution is set forth as a original jurisdiction with the Supreme Court.  That area we’ve had a big change in and we probably will have that in the future. 
John:
Is there any one particular type of case that we see more in the Court of Appeals than any other type?

J.E.:
Well, I would say that between 40 and 60% of the caseload of the Court of Appeals is criminal cases.  And among criminal cases we have seen a big increase in child abuse, or child molesting, or sexual molesting cases of a minor.  These have increased, I would not say that’s the major case but it is the area that has grown more rapidly than any other.  Another area that as the penalties have become more severe and loss of drivers license and jail time has become mandated by the legislature, we’ve had more and more appeals of drunk driving cases than we’ve had in the past.  I mean, we’ve always had a number of cases in that area but that is probably in relationship to sexual, child sexual abuse cases, is probably the second largest single category.  But neither of those are the more than…each of them probably 15 to 20%.
John:
Talk about any cases that you personally were involved in during your tenure [inaudible].

J.E.:
Well, I think one of the most significant ones is one I just got reversed on by the Supreme Court, and that is Gwinnett County’s water sewer treatment case.  That was one in which the Gwinnett County had studied along with the EPA, the State EPA and the Federal Environmental Protection Agencies had worked on getting a license and building a sewer treatment plant.  They spent over 10 years in developing this and then when it was time to, and they went through and satisfied every one of the requirements of the federal statute, federal regulation, state statute, state regulations.  Matter of fact, they built an over capacity into their system to be able to do more that what the regulatory agencies required.  They went through a 8 month hearing because various environmental groups contested it, wanted them to be compelled to reach a more rigorous standard than was required by the regulations.  What ended up happening is the administrative law judge said, “you have satisfied all of the requirements, the various issues had been raised by the environmentalist, there’s no place.  The environmentalist appealed it to the Superior Court in Hall County, the judge gave a split decision and required some of it to go back.  It came to my court as an appeal from the Superior Court, I reversed, found that they had completely satisfied the requirements of the federal and state statutes and case law.  Now I had some 16 banker boxes in which each banker box had up to ten files and each file was about 500 pages each.  I spend three months going over that case, going through it, it goes to the Supreme Court, they reverse and they made brand new law.  They arrogated to themselves the role of the federal and the state regulatory agencies and the legislature and said that the state licensing was abuse of discretion because they did compel Gwinnett County to meet higher standards than the existing law required.  And that they would have to go back, go back through this process and the state agency would have to develop a standard higher that what was required so that they could remove heavy metals, that they could remove phosphates and sulphates and other things that the water quality control acts did not require.  Now this is something that I suspect that the General Assembly may well address because this was a area in which the Supreme Court legislated.  And they legislated an area, and if it stands it will be a case that will be throughout the United States because this was one in which we were interpreting, when I say we, the appellate courts of Georgia and our judicial system were interpreting federal law.  So this is a significant case, it is one that I spent a great deal of time with and I was very dissatisfied with what the Supreme Court, they did have dissents, they did split, they didn’t like the trial judge did, but it’s one in which I think that there is a area in which they exceeded their role.
John:
In general, discuss historical knowledge you know about the Court of Appeals either both [inaudible] when you were a trial court judge or an actual appellate court judge.

J.E.:
One of the intriguing things was that up until somewhere into the sixties, the judges only, I mean they had only one law clerk.  And so they were writing many of their own opinions.  This became very interesting because in the early days, they didn’t have secretaries, everything was done by hand.  Later on they started doing it by typewriter, but that made a real problem because back there in that era when you were doing it with carbons to try to get enough carbons and enough copies, because there were no duplicating equipment.  So up until somewhere in the fifties when you had the Gestetner or some of the duplicating, or you’d cut stencils there was a real problem on trying to come up with the copies.  One for circulating purposes and to go to each of the people in your panel and ultimately when the final opinion came out, how that was dealt with, you know.  So you had to have many many copies and if you got the last copy, the last copy was not very good, so one of the great boons to this court was a copy machine.  When the first Xerox copy machine came out and that was in the early sixties, when they went over to that it made a big difference.  I mean that may sound insignificant today particularly since what we’re doing is not even on a copy machine.  We’re doing it by computer that’s a word processor, but in the old days that was a major problem, as getting a copy.  And then the other problem that you had was that, when it was typed you could get it, it would smudge, you had to keep good ribbons in the typewriters and that did add a dimension.  Another that you would see, they used to talk about Judge Randall Evans, who came up to this court, was appointee of Governor Lester Maddox, and Randall Evans had been a trial lawyer, very vocal.  He was a very large man, rotund.  He always wore eye shades, green eye shade and he would have sleeve guards.  And this was the way, in the old days, that you practiced law, hen it was with ink you had to in dealing with papers, you had to have protections to keep your shirt from getting the smudges of handwriting or ink, either from handwriting or from typewriter ribbons.  And he still, he said people would see him walk around the halls with his sleeves rolled up or pulled back and with these cuff guards and his eye shade.  So that was something of an acronism, that he did that even after it was not necessary, but it was just out of habit.  Now, I am not sure but I have heard that as was the case in most law offices at the turn of the century and up until somewhere around 1910, 1915 a lot of times you had writing desks that you stood at.  They were tall and they were sloped, and you stood up to write.  And a number of the judges had those brought in, maybe not for themselves but for their law clerks to stand and write, because it was supposed to keep your attention and keep you riveted to what you were doing.  And that was common, that if you went into a business office in the late nineteenth century all the clerks and clerical people were standing at these tall desks.  That’s how bookkeepers or others, and that’s how lawyers did it as well.  So that was another peculiarity that was carried over and was gradually phased out to the regular desk that we use today.
John:
For many years on the Court of Appeals, one of your responsibilities was the computer judge and you mentioned talking about the history impact of the Xerox, do you see any further impact on the Court of technology [inaudible].

J.E.:
Very much so, because the computer made a major difference.   I don’t know, before the personal computer came out, I don’t know how in the world they could function, but certainly what it created was a network in the office and a external network between all of the judges and then a third network that connected us with the Clerk’s office and with the Reporter of Decisions as a way to electronically transmit information.  Now one of the first things that that does is that it minimizes the number of errors that could occur in a document.  That every time the document has to be reproduced by hand, the scribner or some other error can be done.  This way if there is an error it is only with the original and it is one in which it can be corrected or the original document corrected or viewed and you have, of course now, the spell check and grammar check which are there.  So all of those are innovations were in existence when it came on the court…when I came on the Court and were ones that of major benefit.  One of the additional benefits that we usually don’t think about is the number of servers that we have in the IT facility that take care of email, it takes care of the various research tools and search engines that we have and capacity that we have to reach out in either through Lexis of Westlaw or any other research data pool that we can address.  Now looking to the future, one of the things that during the period of time that I was on the computer committee that we were looking at was electronic signature, electronic filing or the capacity to deal with taking from the trial level court, receiving from a court of record a record for appeal, and then having it recorded in or docketed with our court and somehow then making it part of our electronic memory, and making that available to each of the judges where we would cut back on the volume of paper.  We have not gone to that yet, but we are still in the process of looking at it.  One of the benefits of that is that ultimately you would have the ability from a Clerk’s office by what would amount to email, to have transmission of a record at burst speed sent to the Court of Appeals office, Clerk’s office, and there it would be part of its electronic memory.  And that memory would be accessible by each of the judges who had a need to address it.  Then what we would be doing is using the Court’s search engine, which would be something that we would have devised or would have modified from existing search engines that Westlaw or Lexis uses to look through the records and search the records.  One of the problems today that we have is that slow tedious task of examining the record.  Now if you have a very good lawyer who is pointed out…very good lawyers on both sides who have pointed out what parts of the record are significant and that should be examined by the Court, there’s no problem.  But is in many cases you have lawyers who aren’t very efficient or who don’t deal with the issue properly and you have to end up searching the record.  Now, under our court rules this is not required, if you haven’t adequately referred to the record, then we won’t do it, but you have conscientious judges who will go through and look in the record for facts to support.  Well, that has to be done mechanically and where you have a voluminous record, that would be cut down by the use of a search engine that could do that, so every time certain key phrases came up or certain areas that were wanted to be looked at, that could be accessed.  So that is one way in the future, well you also have it so that the lawyer wouldn’t have to come down to file.  He could do it by email over the internet.  He would have an account and it would be filed briefs.  And likewise what would go out as far as notices and the ultimate opinion would by email rather than by the mail.  So that would cut out a lot of wasted motion by lawyers or their couriers and it would mean that you would no longer have the excuse that they didn’t meet the filing deadline and that you would have a greater certainty of getting things filed on time.
John:
Tell me a little bit about what you enjoy the most and the least about being an appellate court judge.

J.E.:
Well one of the things that was the most enjoyable for me was the intellectual challenge of doing the problem-solving.  People said, “Oh you’re gonna get bored to death dealing with the same rear ender or slip and fall cases.”  Well, I found out that no case, even though they fall in the same genre, even though they’re very similar, most of them have some differences and with those differences, factually, that presents slightly different legal issues.  Then of course, I’ve found that the legislature, because the legislature turns out approximately 800 new laws a year, that or amendments to existing laws, that there was many opportunities to deal with cases on first impression or doing statutory interpretation.  All of those were challenging intellectual opportunities to do problem-solving, how do you deal with this issue, how do you add to the body of law that exists, how do you make it fit, how do you keep from having something is discord and it doesn’t fit.  So all of that was a very good intellectual effort.
John:
And what did you dislike the most about being an appellate court judge, or like the least?

J.E.:
Oh, I’ve always disliked administrative functions, and so meetings and functions where if we had to have…when I first came on we had banc meetings once a month and they would last two and three hours, and we were talking about how many angels could dance on the head of a pin and other esoteric areas that were not important and you know, we’ve gotten it down now where we only have banc meetings when it’s something absolutely necessary, or at least once or twice a year.  And so some of the best Chief Judges that I’ve had were those that met twice a year.  Once when they came on and once when they went off as judge.  

John:
Oral argument in the Court of Appeals is no longer a certainty and the judge, what causes a judge to grant an oral argument.  What do you go for in an oral argument [inaudible].

J.E.:
Oral arguments the way we have it, are inadequate.  When I was a trial judge I would set aside an hour to two hours for motion for summary judgment so I could hear and explore all of the issues.  As it is the maximum heard argument is 15 minutes, so 30 minutes per case.  It’s hardly adequate time to get in and to deal with a case, to find out if it’s going somewhere, where is this argument to lead.  What are the consequences, not only for that case but also other cases, or just to try to understand what the lawyers are arguing legally and factually.  So when you start asking questions you’re eating up their time and so it’s very difficult.  Therefore, I do not like to grant oral argument because I think most oral arguments are a waste of time.  However, when I do the questions that I’m looking for and the…when I grant oral argument is when I see it’s an issue of first impression.  Where the lawyer can bring something to clarify it, to articulate it, that has never been dealt with before and is having to reason by analogy from other cases and to try to show why it should be done a certain way.  Or if there is a conflict or [inaudible] in case law or where it appears that our cases, or case, the way it’s been decided before may be contrary to the way the Supreme Court has interpreted it.  So any time that there is a issue that is not clear because of existing precedent or because there  is going to be a major change in precedent, that’s when the oral argument is helpful and that’s when I grant it.  Because it is something where the oral argument can add to.  Now, from a lawyers standpoint, the one reason why a lawyer should ask for it, and most lawyers ask for it on a knee jerk basis, just automatically.  That is so that they can, by oral argument, find where the judges have a problem or have questions and so when they invoke a question or where they invoke some kind of response then they can go back and provide a letter brief or a supplemental brief.  As a appellate lawyer, as one who engaged in appellate practice and brought some 35 cases to the Supreme Court and Court of Appeals in my law practice, that’s what I always was looking for, was to find where there was some question or some uncertainty as well as to reassure the judges that my position was the correct position.
John:
In [inaudible] circumstance, if you were going to change the methodology of the oral argument of the Court of Appeals, what kind of time would you allow or what changes would you make?

J.E.:
If I were going to grant oral argument or change the oral argument, I would limit the number of cases, I would limit the procedure down drastically so that there’d be less that would be applying, and then of those that did get oral argument, that they would have up to an hour’s oral argument per case.  So if I was going to…if we were going to hear four cases, if those four cases were four hours instead of two hours, those cases would be very carefully selected so that if they used the full time that it was well used, that they would be…follow the criteria that I look for for granting it.  Not just because they wanted to come, not just because that they were prominent lawyers, or not because they were lawyers all the way from Valdosta and that they could bill out for two days, one day coming and a night in Atlanta and one day back, you know.  
John:
Discuss a little bit about the process or rendering the actual opinion.

J.E.:
Well, it depends on each judge, and I think that that is something that you have to carefully look at.  I did mine much different from most judges.  I did not assign out or have my AA assign the cases in advance.  I would be in the rotation so that there would be what amounted to four people working on the cases.  And I would take the most complex case, the biggest case, the case that had the largest record, the case that the most politically sensitive or the case that was…had the most difficult legal issues and deal with them myself and the rest of them were taken by the law clerks and they would take them serially.  The cases were there, they took them by order of filing by the file number, and they didn’t pick and choose, they didn’t get more than one case at a time.  Now the reason for doing it that way, one of the problems that many chambers have is that the AA will assign out, divide up when all the cases are assigned at the beginning of a term, and will sign those cases out randomly to the people in the law office, and those people have those cases.  They may be assigned out of you’ve got 75 cases at the beginning of a term, they will divide that into 25 cases per law clerk.  Somebody may get 6, somebody may get a very difficult case, somebody may go on vacation, whatever the reasons, those stacks get dealt with differently.  What ends up happening also is somebody may go through and first decide the easy cases and then they get down to the hard cases and they end up having the hard cases come out right there before distress and people…the other judges don’t have adequate time to deal with them.  And if one law clerk gets through with a case they don’t want to help anybody else, “I’ve done my share, it’s up to you to yours.”  In my office that didn’t happen because everybody was working on the same stack of cases and you took them in order.  So if you got a difficult case you kept working on that as much time as necessary.  You don’t have the pressure of time.  If there was somebody that was taking too long with the case I knew about it and I was there trying to find out what the problem was.  With the cases that were taken by the law clerks they had to discuss the cases with me, tell me what the issues were, what problems were so that I could guide them in directions of doing research and to give them my preliminary thoughts on it after they had done the research.  They would generate a draft opinion and it would come to me before anybody else saw it.  I would look at it, if it was satisfactory I would send it back and they would circulate it for spading within the office.  If there was a problem then I would require them to, under my direction, to go back and try to solve it.  I’d tell them what I saw wrong, where the problems were, what they had to do to correct it, then they’d bring it back to me.  And that would keep on until they got the opinion right.  Some offices would wait till after all the spading so that it was a finished product, and if it’s sent back then it’s less efficient at that point in time.  But the way mine worked, then the other law clerks, when they see it if they saw something that was wrong that I may have missed, then they would flag it and it would come back to me, and I would look at it.  After all the law clerks have spaded it, it still comes back to me for a final approval and if it is satisfactory then I would sign off on it, and it would be circulated to the other judges on the panel.  But this more or less was the process in which I used.  As consequence in the 8 ½ years that I’ve been here, I’ve usually been a term to a term and a half ahead of all the other judges and have maintained that, so that when distress time comes my cases have usually been signed and fully circulated and I don’t have any cases at distress time.  It’s been an efficient system, it’s worked, others may not be able to for one reason or another to follow it but this is one that has been very fruitful for me.  And it also kept me active.  But it also allowed me, for example, that on that case that I mentioned, to spend three months working on one case.  But it was…that case was very important and it was going to be a landmark case, even thought it turned not to be the way I wanted it.
John:
In looking at your example of the process you used in your office, would you think that addition of additional judges or staff would help the process of the burdens of the caseloads?

J.E.:
You need more judges, not more staff.  One of the problems that you have is trying to manage the staff that you have and keep close watch and supervision on the staff.  So if it got any larger it would just compound the problems, make it more difficult.  See actually you would not be reducing the case assignment to a judge if you added staff.  It just meant that that judge still had the same number of judges dealing with it, with the number of cases.  It would just mean internally in their office, they may have more people to deal with it.  If you increase the number of judges, then you would reduce the number of cases.  Now the problem is, the ideal way to do it is by three, not by adding one.  Because we’d be back to the same situation, it really doesn’t reduce it.  Now, to add three or six to bring us more in line with the national average, you’ve got to have space.  In this building, in this building that was built in 1954, there’s just no way that can occur.  There is no space left unless you had the Attorney General relinquish some of their space we can’t expand here and there’s no area nearby that is connected to this building that is available.  So we can’t grow until there is space in contiguous where we can be together and we can increase the number of judges.  Because that means also that you’ve got to, for every three judges, that means that you’ve got nine staff lawyers, I mean that, the staff attorneys, law clerks for them plus three administrators.  So there’s a lot of space that’s needed, and personnel.  And it’s also a cost factor.
John:
What role...I have one minute left on the tape…is there any other than this last question when you talk about legal education, is there any other subject you want to get into that you’ve thought about since we…?

J.E.:
How many hours have yall got?  No, actually I…

John:
This is for our archives.

J.E.:
I understand that but…

John:
Is there anything you’d like to discuss…

J.E.:
No I thought better of that, but no.

John:
Alright sir, well then what is the role that an appellate judge in the legal education?

J.E.:
That is something that is a quandary because it’s not something that...well let me put it this way, it depends on who’s asking the person to take part.  So the judge doesn’t necessarily initiate, call up and say, “I’d like to talk about these subjects.”  It is usually one in which the Institute of Continuing Legal Education, Georgia Trial Lawyers Association or some other entity calls and asks the judge to appear.  Sometimes they’re actually trade associations, the Atlanta Claims Lawyers or The Association of Mutual Insurance Carriers, you know, may call and ask you to talk on a specific topic.  So it’s not something that the judges themselves have chosen the topics, or within a general range.  And one of the interesting things that people have generally asked appellate judges to talk about, ethics, professionalism, the appellate process, things along that line.  They have usually not gotten the judges in to talk about subsidy of law.  Now, there may be several reasons why they haven’t asked about subsidy of law issues, one that those are issues that currently before the court or is this causing the judge to commit themselves to a particular position.  Would that put them in a position where they would have to be recused, I don’t think that that would be the case.  I think that a judge has to deal with specific state of facts.  You can talk about things in theory, but it’s impracticality, we’re presented with true case in controversy when we’re presented a case.  And many a time I’ve had to decided cases that I did not like the outcome that was going to come.  I thought it ought to be a different way, but it was not a question, it was a question of following law.  The law as it exists, the law as it exists in relationship to the facts determine the outcome.  So even though you may feel  personally, so therefore, I don’t think that a appellate judge should be circumscribed about talking about subsidy of law, likewise about procedure.  So the appellate judges, I think, are free to take part in continuing education.  And this is a major source of guidance.  It may be one of those areas in which appellate judges may be waiting for a case to come along to deal with certain issues, or that certain issues, if they’re to be dealt with, need to have a certain factual pattern developed.  Those have to be developed by trial court.  Judges on the appellate court can’t deal with them, they’ve got to deal with the facts as presented before them and if the facts are in the record and haven’t been developed properly those issues can’t be explored or developed or ruled upon.  So yes, appellate judges can use continuing education as a vehicle to speak out and to point out areas where the law may change or develop or encourage lawyers to do that.  But I think judges have a major role in guiding and teaching and continuing to give some guidance to the bench and bar, because if they’re teaching ICLE the word gets back in a hurry to a superior court judge or a trial court judge, well, you know, this is what they said, and they’ll show them if you had a handout, what you said.  And they’ll take that, you know, as some guidance.  At least that’s the opinion of one judge and that, you know, in the absence of anything else, that may be of assistance.  But yes, there is a big role and as a consequence the Institute of Continuing Legal Education and Institute of Judicial Education, well the Institute of Continuing Judicial Education has always had a judge, appellate court judge on that commission.  ICLE, I’m not sure that they have an appellate judge.  I think they do have a judge on there, but I have over the years, have spent maybe anywhere from five to eight seminars a year that I have taught at.  So it’s a responsibility, I think, the appellate judges have and should fulfill.
John:
Aside from the Bar and continuing legal education, what responsibility do you think the court has in educating the public and uping its profile with the public.  An average Georgian really doesn’t really know much about it.

J.E.:
I think the average Georgia doesn’t know about the courts because they don’t want to know about the courts.  Look at the election, if there’s a...you know, they don’t know anything about judges.  We’ve had for years Wooten on the Journal Constitution, the editorial staff promoting the fact that there’s not an election of judge and that he claims that we have, the appellate…the appointing process circumvents the Constitution.  That’s not true, the Constitution provides for two methods, in the fact that one method is used more than the other does not nullify the other.  It’s there, but when he had the opportunity with my retirement with a open seat, he did not go in and explore the qualifications, the abilities, the background or anything about the various candidates.  He and all the rest of the media had little or nothing to say about the judicial race.  And it was only in the very latter ends of it, and basically then they were only repeating what the one candidate said about the other.  They didn’t come out and explore and compare and contrast like they do about in most political settings, about the difference in qualifications or abilities of the judicial candidates that sought to succeed me.  I thought this was a terrible failure, I thought this one in which the purpose behind the Republican party [inaudible]white and the state of Michigan, it failed.  It also failed in the [inaudible] the 11th Circuit.  It did not fulfill those purposes that, you know if you’re going to have a judicial election then all issues are fully explored.  Well, if you don’t have a media that gives access or a vehicle by which those issues are examined, you’re shouting into empty space.  There’s nobody there to hear you, you know, it’s in a vacuum.  So the public, for several reasons, does not, one because the media doesn’t give coverage, doesn’t have the interest, and as a consequence the public has a very short attention span.  Theirs is basically 30 second, you know.  So then why go out and try to develop a program to educate the public.  Those issues theoretically are dealt with in the eighth grade in civics, how our court system.  When the little boy was to be returned to Cuba and they 11th Circuit had to deal with it, I had many of our citizenry come up to me and say, “Why are you sending Aleon back to Cuba?”  They didn’t know the difference between the 11th Circuit Court of Appeals and my role, my position.  The public has a ignorance that most enlightened citizens should, on their own, have learned.  But how are they going to learn it, through school?  So if the court was to undertake a educational process how would they do that.  Would they do it through the civic clubs, or the speaker programs?  Any time anybody wants to have me come or any of the other judges, they would go to various civic luncheons and speak.  They aren’t the ones that need to be educated, they’ve probably heard enough times and they’ve probably interested enough.  Is it the churches, where you going to do it, from the pulpit?  No, its not an appropriate topic to deal with the role of the judiciary from the pulpit.  And where is your public forum?  If it’s not the news media, if it’s not the civic clubs, if it’s not churches, how do you have access to the public to educate them.  Direct mailing?  That’s a terrific cost, that means you have to have a literate public.  They say that most 60% of the public reads at an 8th grade level.   To explain the judicial process that would take a terrific dumbing down.  I unfortunately think that it’s a waste of time.  Those people who are interested will learn, the rest of them don’t want to know, are not interested, would not read, would not hear, would be bored to tears, you know.  And so the public gets what they deserve.
John:
With the current education level and lack of knowledge about the appellate courts the public has, do you thing that Georgia should continue to have general elections for their judges, or is there some other process, appointment or up and down [inaudible].

J.E.:
In something like 75% of the states, they use the Missouri plan or modification of the Missouri plan.  The one advantage the Missouri plan has is that you go through a appointive process.  You don’t take politics out of the selection.  You can’t take politics out of the selection.  Either by appointment of selection politics are there.  Politics are something that you have to take as a assumed or as a basic issue.  If you posit that you’re going to always have politics, then what is it that you want to achieve.  You want to get the best qualified people and weed out those people.  Actually what you end up doing is you have those people that are qualified and best qualified.  The political appointment and the election process does not guarantee that the best qualified person gets it.  It just means that the person who is qualified or best qualified is in the pool and could conceivably be selected.  You’ve got to accept that that’s going to happen.  You want to avoid having people that are not qualified or that are incompetent.  And the appointive process does that better than the election because there’s nothing that prohibits a unqualified person or incompetent person for running for political office.

John:
Do you prefer a resume for an appellate court judge?
J.E.:
Oh, I don’t know…what do you mean by a preferred resume?
John:
Should have been a trial court judge before or you know, or just being a practicing attorney enough.

J.E.:
I understand what you’re asking now.  I think any judge has to be a trial lawyer.  Why?  You’ve got 80 to 90% members of the 35,000 members of the State Bar of Georgia have never been in a courtroom.  They don’t know the rules of evidence.  Well, they learned it to get through the bar exam and to get through law school, but they don’t know the rules of evidence, they don’t know the rules of procedure, they don’t know criminal law, they don’t know domestic law, they don’t know civil law, [inaudible], contracts, torts, all of the basic ones.  They’re basically ignorant, except about that area that they’re involved in.  Now, to a point someone who has not been a trial lawyer, to be a trial lawyer that means that they have to be conversive with the…if they’re a criminal lawyer they’ve got to be conversive with the rules of evidence, and rules of criminal procedure and criminal law.  If they’re civil litigator, they have to know evidence, they’ve got to know civil procedure, they’ve got to know the civil law, and hopefully they know both.  So at the minimum anybody that wants to be a judge or an appellate judge should know, and have been a trial lawyer.  Absent that, they’re dealing with something theoretical, they’re dealing with something in a vacuum, they’re dealing with something they don’t know anything about and they’re having to learn on the job.  It’s one thing to learn on the job where you have some basic experience, it’s another where you have a vacuum, where you have no prior experience.
John:
Some states have a appellate civil court and appellate criminal court.  Do you think that’s an important model that maybe Georgia should look at?

J.E.:
What advantage do you get?  You know, you’ve raised the issue.  The down side of that is that you have known as judicial burnout, where you have dealt with the same issue over and over and over again.  You develop a certain cynicism, you develop a certain weariness of the topic.  Yes you develop expertise, but does that become ingrown, does that…that you have dealt with it so much that when a new issue comes along, you don’t see it is a new issue, you are not capable of dealing with it as a new issue, so that…Tennessee has that, and I had friends that I went to law school with that were on the Tennessee criminal Court of Appeals, you know.  And I got the feeling from them there was that problem of judicial burnout, either talking about their colleagues or talking about themselves.  And they were very anxious to get off.  Trial courts that set themselves up by division that somebody stays on, that likewise creates a problem.  It gives you expertise unless you rotate that person off, but it causes cynicism and judicial burnout, or perception, which many times is more important.  You know, the perception of bias, that because they’ve been there so long people think they know how they’re going to deal with certain issues.  And they start trying to maneuver around that particular person.  That’s wrong, you ought to have a judge who moves among all of the issues because it keeps their minds and it keeps their, the process of problem-solving fresh and it keeps their minds open to deal with different issues.  And there’s really no advantage, the only one is supposedly the efficiency of having to…but that’s a cookie cutter type, that’s a assembly line, we don’t want an assembly line justice.  We want every case dealt with on that cases merits rather than to be done in a assembly line fashion.
John:
Do you have any final words or thoughts for history about your appellate court service?

J.E.:
Go and sin no more.

John:
Thank you so much judge.

J.E.:
Certainly.
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