JUDGE JOHNSON
Bob:
Explain your decision-making process when someone asks for the right to make oral argument.

J.J.:
Well, I think that I start with a default position that oral argument is important to the parties and so I start out convinced that they should have it, and then look at it with an eye toward whether it really would be helpful to them or to the Court.  You know, the history of the oral argument rule is interesting, it used to be, when I was first practicing in this Court back in the early 1970s that they didn’t even ask you about it, they put all the cases on an oral argument calendar so whenever you filed an appeal it was going to be there.  The judges on the Court then didn’t know who was going to appear for oral argument and who wasn’t going to; they’d have that looked like trial court calendars.  That was modified some time before I was appointed to the Court, and the rule was that you had to request oral argument, but if you did request it it was granted to you.  Shortly after I arrived here the Court was experiencing historically unprecedented workload, and the judges realized at the same time that many oral arguments that we were hearing were not helpful, and that in addition to that some of the ones that were helpful, it became less meaningful because of the delay between the time of argument and the time of decision in a case.  We’re generally hearing for oral argument, a case, say in the month of September that’s not going to be decided until January, February or March, and whatever benefits you got in the decision-making process from a September argument were pretty much lost by the time you got there;  and the reason that you were so busy doing all the other cases that had to be decided by the end of December that you put this one aside, and so it minimized the effectiveness.  So the Court voted to adopt the same sort of rule that the 11th Circuit adopted, which is that you not only had to request argument but you had to show how it would be helpful to the Court in carrying out its function.  So I start out with the notion that people want to know that they’ve been heard and that we ought to grant the oral argument, but occasionally, you know in fact in a majority of instances when you read the request and you see what they’ve said you realize that, you know, we’ll be on top of all the issues and we’ll be thoroughly versed in them before they’re decided and that the oral argument will really not help us in our work, and given the other workload we have, when some things need to be sacrificed then that becomes one that unfortunately sometimes get sacrificed.
Bob:
Explain the difference between an oral argument in the Court of Appeals and the proceedings in a trial court.

J.J.:
Well, for some trial court proceedings they’re very similar.  For example if you’re in a trial court and you’re dealing with a motion for summary judgment where you’re asserting that the facts that are presently in the record are not in dispute and that you’re entitled to judgment as a matter of law.  That’s very similar in a lot of respects to deciding a case up here, because what happens here is the facts are generally fixed because there is a record below and the standard requires us to give difference to the fact finder, and so we’re really dealing with questions of law.  So in that respect they’re very similar.  But in other respects they’re drastically different.  You know, the trial court is there either through the actions of a judge sitting without a jury or with a jury to actually make the decisions of what the facts in the case are.  That involves decisions about credibility of witnesses that we don’t ever have to address here, and it involves actually making a factual determination upon which the law is later to be applied, and up here we basically take the record as it comes from the trial court with the facts established and we’re here to deal with errors in the application of law.
Bob:
How do you approach the situation where a fellow judge does not agree with your opinion?  Do you prefer to work things out before moving the case on to other judges, or is there an advantage on letting the case move through the hands of as many judges as possible?
J.J.:
Well, my staff and I have the philosophy that we understand that none of us are correct 100% of the time; that there are sufficiently close questions that we’re called upon to decide and that we are subject, like every other human being, to making mistakes.  And I’ve told my colleagues on any number of occasions that if I make a mistake I would much prefer them to find it and give me an opportunity to correct it before I publish it for the whole world to see.  And so whenever we have a disagreement from another judge on a panel, we start with the proposition that they may be correct and that we need to re-examine what we’ve said to make sure that they are not correct about it, and so I prefer to work with the other judges, you know, I’ll tell them for example if I get a memo or a draft dissent on opinion, that we’re going to look at that with an eye toward being convinced that they are right and we’re wrong, and we’re going to re-examine fundamentally the things that we have tentatively concluded in the case before we decide whether we need to stay with our position or to work something out by way of a compromise or accept the dissent’s position, or even a special concurrence.  So I prefer to do that, I very rarely see any real advantage to letting something just circulate, although in the end everybody handles things pretty much the same way and the end result is probably not going to change, I just prefer to try to work it out.
Bob:
Explain the difference between trial court proceedings that are directly appealable and those that come up by applications.

J.J.:
Well, there’s really not any difference in terms of the trial court proceedings.  Starting in about the middle 70s you saw a precipitous increase in the number of appeals that were filed in the case as the state’s population grew, as the number of lawyers in the state grew, as the number of trial judges in the state grew and for a long time the legislative branch of government, the executive, really didn’t recognize the impact that that was having on the court.  Years later when they began to recognize that, they recognized that there were some kinds of cases that might, just because of their nature and the standard of review involved, that might best be subject to discretionary appeals proceedings.  And so they adopted a statutory scheme and the most, the one that we hear the most complaint about would be in domestic relations cases, but I think I can use it to illustrate the principal.  In domestic relations cases, cases dealing with divorce and alimony and child custody, the legislature recognized that the trial judge actually sees the real people involved in this thing, they don’t see a sterile record like we do, where the nuances of what kind of people you’re dealing with and what kind of problems they’re trying to resolve can be lost in a sterile record.  And so the legislature decided that some of those things should be done by discretionary application as a way short of increasing the size of these courts to preserve the right of appeal while at the same time giving the court some relief of an overly burdensome caseload.  Despite that change, you know, we still are in the top one or two courts in the country in terms of caseload per judge.  And as the population increases that’s bound to increase, it doesn’t increase in a straight line, but it increases.
Bob:
Explain your approach to writing an opinion.  Are you trying to communicate your findings just to the parties involved, or are you trying to communicate something that goes beyond the case at hand?

J.J.:
Well, I think that you’re certainly not limiting it to the parties involved except in cases where for whatever reason it’s clear cut enough that it doesn’t add anything to the body of law, you’re probably not going to publish the opinion anyway because of that very fact, and you want the parties to understand, and they know the case as well as you do, so you can write a, not really a shorthand opinion, but one that would be more concise and direct because the parties understand the things that aren’t said.  But for the most part, in the overwhelming majority  of cases, you know, we’re writing not just to decide the case that’s in front of us for the benefit of the parties, but we’re deciding it to give guidance to lawyers sitting in offices all over the state who have clients coming in before they’ve done something, which is a really glorious thing for a lawyer.  Mostly they come in after they’ve already done it and gotten in trouble.  But it gives them a way to advise a client what the likely outcome of a particular course of action is so that the client can make a decision about whether to embark upon a particular course of action.  And so, you’re writing for those lawyers to help them advise the client what the state of the law is, in a very accurate way so that the client can make decisions and understand what the likely consequences of those decisions will be, both positive and negative.  And we’re also trying to let trial judges know.  You know, we’re dealing with errors of law, and inherently even though the lawyers and the parties bring a lot of this about, you know, it’s the trial judge that has to make the decision that we’re going to be reviewing.  And so we want the trial judges to know as clearly and concisely as possible what the decision on an issue is likely to be so that they can avoid having to re-try a case a second time, or make a mistake.  Trial judges, I sat as a trial judge for 12 years, they have a great deal of pride in the work that they do and they want to get it right, and in order for them to get it right we have to not only get it right, but we have to tell them what it’s going to be so that they can apply the law.
Bob:
That also answers the question why are opinions important and how are they used by other courts and future courts.

J.J.:
Yes.

Bob:
How might a decision or opinion change a “rule of law”?

J.J.:
Well, I’ll give you an example that I dealt with personally, and it’ll come up again in a later question I’m sure.  We discovered in a very simple straightforward case not many years ago, that Georgia was the only state in the entire United States that did not recognize the medical doctrine of informed consent, and this is a doctrine that basically says, since the patient has the right to make all the decisions about his or her health care, assuming that they’re competent to do it, that they can’t really make that decision unless they know what the alternatives are to the treatment being proposed by their medical professionals, and what the risk of the those treatments are.  Every other state in the country recognized that there’s a duty on the part of the health care professional when they propose a course of treatment for a patient, to advise that patient what the risks of that treatment are, and what alternatives to that treatment are available so that the patient can make a wise decision about his or her health care.  We discovered in this very simple case where a man had suffered paralysis as a result of a dental injection where that paralysis was a known risk of the particular kind of injection, and that the patient had not been informed that was a risk at all, had not been told that there was any risk in fact.  In looking at the law when that case came up we discovered that Georgia, back in 1975, had decided that the doctrine of informed consent didn’t apply here, and we saw that even though that had been applied for roughly 25 years without exception, and that it had not come up very often, we discovered that the basis for that decision was basically faulty to begin with because it was in a fact situation that did not address informed consent at all.  And we also discovered that there were two subsequent decisions involving the right of a patient to refuse medical care where the U.S. Supreme Court had said that the patient’s right to choose was a corollary to the very important doctrine of informed consent.  And so Georgia had recognized the patient’s right to refuse treatment without even addressing the informed consent doctrine.  And so we overruled the earlier case on the grounds that (1) it was incorrectly decided and we also decided that since the Supreme Court had recognized that you can’t have the patient’s right to make these decisions without having the corollary doctrine, we adopted that as the law in Georgia, and that changed the rule of law in this state.
Bob:
What year was that?

J.J.:
I don’t remember years like that, it’s been about 5 or 6 years ago.

Bob:
What is the most important case you made a decision on and why?

J.J.:
Well, I think that would be among them.  I don’t know that you can isolate one case out of a 14-year appellate career and say that that’s the most important one, but that one was fundamental because it recognized the rights of people to make the important decisions in their life and their right to have the information necessary to make those decisions in a wise and common sense manner.  And I think that’s probably the one that’s most important.  From a legal point of view, that issue rarely ever comes up that it probably didn’t radically change the legal environment in any way, but I think it was important for that reason.
Bob:
Explain the difference between the Supreme Court and the Court of Appeals.

J.J.:
Well, the fundamental difference that people recognize between Supreme Courts, whether the state Supreme Courts or the national Supreme Court and intermediate appellate courts, is that we have different functions.  We all decide cases and that’s the same, but the difference is that they’re called upon to interpret the Constitution and to decide in very fundamentally important ways what the Constitution provides and whether statutes and other legal schemes that are concocted or drafted by the legislative branch, or the executive branch, through it’s rule-making powers, comport with the fundamental rights that are afforded citizens under the Constitution.  And therefore, those state Supreme Courts and the national Supreme Courts are considered more policy-making bodies because their decisions on how the Constitution applies has policy implications that affect the legislative and executive branches of government.  We are here simply to correct errors of law, and we are not a policy-making court, we are a policy-following court.  And so, you know, we take the policy as it’s incorporated in the law enacted by the legislative branch and in the decisions of the Supreme Court, and we apply that to the question, “has the court made an error or law here and was it harmful and how do we correct it”.  So we don’t get involved in deciding what the policy is going to be, we’re involved in recognizing the policy that’s already established by the Supreme Court and by the legislative and executive branches, and then following that in applying it in our cases.
Bob:
Let’s go over some technology questions.  Do you want to answer those?

J.J.:
Sure.

Bob:
Discuss the plan to use the internet to file cases, that is e-filing.  

J.J.:
Well, you know, I’m one of those curmudgeons, I’m more toward the end of my career than toward the beginning, and I often think back about my legal career and it’s beginnings and the fact that we didn’t even have mag-card typewriters until  I’d been practicing law  for a couple of years.  We did everything with carbon, and we did have Xerox machines, thank goodness.  Technology has almost overwhelmed us, and my sixth grader knows more about it that I do.  But it’s a thing of the future; everybody recognizes that the technology available to us makes it easier for us to do our work, it makes it easier for the lawyers to do their work, it gives us the opportunity to sit at a desk and be able using links that are contained in briefs and documents, to go to cases that we’ve decided without having to stop and look it up.  There are so many advantages to it, and it’s going to make the practice of law and the work of the courts so much more efficient that I’m all for it.  My only reservation about using technology in this way is that I’m scared to death of it, and I’m afraid that I might not be able to use it well.
Bob:
How can the Court make sure that technology serves, and does not detract from delivering justice to Georgia citizens?

J.J.:
Well, I think that however you get the material that you’re called upon to review and make decisions upon, the fundamental goal that all of the judges have and will continue to have, is to make sure that we thoroughly understand the record in the case, that we thoroughly understand what the law is, what the facts are and that we do justice between the parties as well as provide an opportunity to provide guidance for all those who aren’t directly related in the case.  And I don’t think that’s going to change, I think the biggest thing is that periodically whenever we rely on technology, we go back to the hard copies of things and make sure that there hasn’t been a slip between the, for example, the publishing company’s electronic versions of our cases which we use in research, we make sure that there hasn’t been any mistake.  The more we do that, the more we find that it is reliable and we’re pleased with that, but I think it’s just being aware that you don’t want to make any mistake, and being thorough enough to make sure that you look at what you’re doing carefully.
Bob:
As the state grows, will there be a need t increase the number of judges on the Court of Appeals?  If not, how will larger caseloads be handled?

J.J.:
Well, I think that enlarging the Court is inevitable.  The real question is, how are the procedures that the Court uses going to change with the growth in the size of the Court.  I was the Chief Judge of this Court when we expanded from 9 first to 10 and then to 12 judges.  I really didn’t expect that that was going to change the culture, but it did, in some ways that are good and in some ways that were less good.  I think that you need to be aware of that, but I also understand that as long as we have the broad jurisdiction that we have and the caseloads increase, you’re going to have do it.  Our sister states, Florida, Alabama, Tennessee, all have a significant number of judges on the intermediate appellate court beyond what we do.   Of course, Florida is a larger state, but Tennessee is the best example.  Tennessee is about 75% of Georgia’s population, it has about two-thirds the number of trial judges and lawyers that Georgia has, and yet its intermediate appellate court has twice the number of judges that we have.  The way they’ve decided to deal with their caseload is that 12 of those judges only do criminal cases and 12 of them do civil cases, and that may be one thing to consider, although from a judge’s perspective, I like to be aware of all of it.  And so I would prefer that we not do that.  But I think it’s inevitable, the Court probably, at this moment in time, needs to have at least 6, maybe 9 judges more that we actually have.  I know enough about the caseload to know that the greater it is, the more you have to basically triage.  You have to decide that some cases really are going to get more attention that others, because they warrant it, and that kind of decision I’m not comfortable making.  I want every case to get complete attention from everybody, but I’m experienced enough to know that when you have a caseload and you don’t have the resources to deal with it adequately, that some cases are going to get more attention than others.
Bob:
Are there any jurisdictional changes on the horizon?

J.J.:
Not that I’m aware of.  I think there’s been some talk that other states have adopted a procedure where the Supreme Court is strictly a court that makes its own caseload through the granting of petitions for certiorari, and that perhaps what we should do as other courts in other places have done is to have all cases appealable directly to the Court of Appeals, and then let the Supreme Court choose by cert which ones they’re going to review.  There is wisdom in that process, that’s the process that the federal system uses, but right now this Court couldn’t handle that additional load with the personnel and the resources we have to deal with it.  So, I think the legislature recognizes that and I think that the idea that the Supreme Court might become a cert only court, which may be wise in a vacuum, is not likely to happen any time during my career.

Bob:
So if it ever does happen, the Court of Appeals would get all the death penalty cases?

J.J.:
Everything, everything.

Bob:
100 years from now, what do you hope people will be saying about the Georgia Court of Appeals?

J.J.:
Well, of course it sounds corny but it’s so real, I hope that they will recognize that this is a place where people could get justice.  I hope they will recognize that throughout its history the Court has been a careful court, that it’s done very thorough and high quality work, and that the results of our decision-making have been consistent with the goals of achieving justice for everybody.  And I think as we sit here at the end of the first century of this Court’s existence, I think people can say that, and I hope that they can continue to say that 100 years from now.
Bob:
Discuss your appointment to the Court of Appeals in 1992.

J.J.:
Well, there’s not much really to say about it.  I was a superior court judge at the time.  Early in my career in 1975 and ‘76 I had been counsel to then Lieutenant Governor Zell Miller, so he knew my work.  And I had always thought that it would be a great place to work because the work was so important, I like the reading and the writing.  And so when an opportunity came I applied for it, he knew me personally and had known me for a long, long time, and more importantly he knew my work.  And hopefully I had a good reputation, and that people let him know what that reputation was as a trial judge, and so we sent through the process and he chose me.  And I’ve been grateful, that was about 14 ½ years ago.  It’s been a great experience; I am excited about the work as much today as I was the first day I was here.
Bob:
As Chief Judge how did you provide leadership to the Court?

J.J.:
Well, I don’t know that…you’d have to ask other judges whether I provided any leadership.  I think what you try to do is, you try to be aware of the Court’s relationships with the legislature so that the legislature knows what needs you have as an institution, and you try to be able to justify those things, that’s the most important part.  The judges here, and I’ve never knows a Chief Judge to try to tell any other judge how to do his or her work, or anything like that.  It’s a matter of just handling the administrative details, I’ve often told people that judges hate the administrative detail and love the legal work, and I think that I’ve not seen anything to suggest that that’s changed on any court anywhere.  And I think most people see the Chief Judge’s job as being somewhat onerous because your ability to deal with your own caseload while you’re chief judge is affected because there’s so many administrative decisions that have to be made dealing with the budget, dealing with the legislature, dealing with personnel problems within the agency.  And so what you try to do is the same thing you try to do in the other aspects of your life, you try to be open, you try to listen to people as they’re advocating various courses of action, and you try to make the wisest decisions and you turn to your colleagues for advice, and you present it to them and sometimes they agree with you and sometimes they don’t.
Bob:
How and why was the decision made to add the 10th judge and the 11th and 12th judge?
J.J.:
Well, we had become the busiest appellate court in the country by a wide margin, and we had gotten to basically the breaking point.  The judges told the Governor, in the first instance Governor Miller, in the second Governor Barnes, that we were dealing with more than 3 times the number of cases that the State Justice Institute, the American Bar Association and others recommended for an intermediate appellate court.  The range of reasonableness for number of cases that an individual appellate judge has to deal with in a year is between 100 and 120, and we were at that time dealing with about 350, and the closest court behind us in the United States was Pennsylvania, and their judges were dealing with about 260 at the time.  When we first proposed that, it was interesting, we had some former judges of the Court that were convinced that things changed radically when you went beyond 9 members, and so they had never been supportive of the change and they had the ear of some people across the street, and the Speaker did not believe that it was important to increase the size of the Court.  We managed to get the 10th judge as a compromise issue, and then it was only a couple of years later that we got the additional judges, when we realized that having the 10th judge created so many administrative problems - how you were going to assign cases and so forth – that it just didn’t make sense, and we actually needed to go up to 15 at the time, to go to 5 divisions of the Court, and again we kind of compromised.  The Governor would have supported the 15, but the Speaker of the House who was in office at the time would not.  And as he would tell Judge Pope and me when we would go across to deal with the legislature, he would say, “I’m not sure that you need it, but I’m gonna let you have it”.  And he did, and we’re grateful that he did.
Bob:
Last question, relating to the changing of the State Constitution in 1906.  How big of an undertaking is it to amend the State Constitution.

J.J.:
Well, it’s a tremendous undertaking.  In the first instance resolutions to change the Constitution have to pass both houses of the legislature by a 2/3 majority.  It’s difficult, I’ve served in the legislature, I was a State senator for two terms and I was there as counsel to the Lieutenant Governor and as counsel to one of the senate committees before that, and so I know that it’s very difficult on any issue to get that kind of agreement.  And when you’re amending a constitution, you’re doing something very serious.  Not only that, but once the two houses have passed to resolution and have couched the language in the ballot, you’ve got to educate the public.  I know a lot of people in the public today who will not vote to amend the Constitution because they don’t understand it, and their default position is “we don’t know enough about what we’re being asked do, so I’m going to be cautious and vote no.”  And I think that that’s a burden to overcome, I think you have to do a really good job of informing Georgians generally because they have to pass a constitutional amendment by a majority, and so, it’s hard work.  But I’ll say this, it ought to be hard work, if anything Georgia’s Constitution is probably too big and too detailed as it is now.  It ought to be difficult to amend the Constitution because that’s the fundamental law of the land, and you ought to give that the most serious kind of consideration, both as a citizen and as an elected official before you attempt to do it.  You need to make sure that the constitutional remedy is the only effective remedy for whatever problem it is you’re trying to solve, and then you need to really think to make sure that you understand all of the likely implications of that change, and that they are good for the state and good for the state’s business.
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