JUDGE BERNES
Bob:
Okay, let’s start with your election.  Discuss your election to the Court of Appeals in 2004.  Why did you decide to run for a seat on the Court of Appeals?

J.B.:
Well, I was elected in 2004 and it was a very unusual election as judicial elections go, because it was an open seat it had been a very long time since there had been an open seat on the Georgia Court of Appeals.  There was a field of 6 candidates and what was unusual about it was that there was a run-off, and then there was a subsequent election contest, and as a result of that election contest the run-off election was halted, and then we had to have another election.  At that time the candidates who were the bottom three from the initial election dropped out, so there was a third election, and there ended up to be one more run-off election.  So there were four elections, and the very last election was on November 23, two days on a rainy Tuesday before Thanksgiving.  So I think the fact that it was the first election, statewide election in Georgia history that had ever been halted, that was one thing that was significant about it.  I think also there was an issue with regard to this election because rules for judicial elections had changed.  It used to be where judges were not allowed to express opinions on certain issues, and the United State Supreme Court said that you cannot prohibit judges from expressing certain opinions on issues when they’re running for office.  So I had to make the decision about whether I felt that, just because I could do something, whether or not it was appropriate to do so.  And I thought that the best…I felt it was more appropriate for me to speak about my experience and my qualifications, because the primary qualifications for a judge is of having the ability to ascertain the law, and to be fair and impartial.  And that’s really what the electorate needs to know.  I also think that a better gauge of any candidate is not simply what they say, but is how they live their lives.  So when I went out on the campaign trail, I asked the voters to look at my legal and my life experience and make their judgment, from my legal and life experience.  Why I ran?  If I take it back from the beginning, I was one of those people who sent to law school because I thought the law was about justice, and I always wanted to make a difference.  My concern for justice and that aspect of the law, it took me into prosecution, which was obviously concern which was a quasi-judicial position, which is concerned with enforcemental law.  Actually, I initially did trial work as a prosecutor, but actually as an outgrowth to accommodate my family I switched to appellate work.  So I have lots and lots of experience in appellate work, I’d written many, many briefs, I’d argued many, many cases in this Court and in the Georgia Supreme Court.  So when this open position came up, I felt it was a natural outgrowth of my experience.  But truly I felt like it was another way for me to try to make a difference, to make a contribution.  I’d spent the bulk of my life in public service, and I always had been in private after…well I was a District Attorney for about 20 years, and then I went into private practice for about 5 years and thought I loved being an advocate and loved being a lawyer, I just felt that this was the way that I could make the greatest contribution.
Bob:
You’ve been on the seat a year and a half now.  Are you glad you ran?

J.B.:
Oh absolutely.
Bob:
Is it what you expected?

J.B.:
Oh yes, in many ways.  I think it’s very interesting, like I’ve said the court processes to the public are shrouded in mystery.  And now I’m part of that process.

Bob:
What cases fall under the jurisdiction of the Court of Appeals?
J.B.:
Basically, it’s every case that’s not exclusive reserved to the jurisdiction of the Georgia Supreme Court.  And the Georgia Supreme…well, not the exclusive jurisdiction, actually, just the jurisdiction of the Supreme Court, the Constitution of Georgia states that the Georgia Supreme Court has exclusive jurisdiction of all cases in which the constitutionality of a law is drawn into question or involves the interpretation of the Constitution, and also in all cases of an election contest.  The Constitution also provides that the Georgia Supreme Court has jurisdiction in another category of cases, but not many people really realize that.  That those particular categories of cases, for instance is divorce, habeas corpus, wills, equity, title to land, that they could actually be changed by the legislature if the legislature chose to do so.  The only exclusive areas of jurisdiction for the Supreme Court is, as I’ve stated, on constitutional questions.  So essentially that means we do everything else.  I’ve always said that we’re the “meat and potatoes” appellate court; that we hear every criminal case except murder; we hear personal injury matters, all kinds of business disputes, tax matters, government personnel matters, contractual matters, basically lots and lots of disputes.  
Bob:
Give me an example of a reversible error you’ve come across, and explain why it was reversible.

J.B.:
This is the most concrete example, and it really didn’t have to do with exactly an error that the trial court made.  What happened was, the law changed while the case was on appeal.  And so, consequently we had to vacate the opinion of the trial court so that they could apply the new law.  Not every law that’s passed by the legislature has an effective immediate date, and there’s some circumstances you can not apply a new law if it’s going to impair any type of vested rights.  In this situation, it didn’t. 

Bob:
Explain your decision-making process when someone asks for the right to make an oral argument.

J.B.:
Basically, I am one of the judges on the Court, particularly because I did do a lot of oral arguments as a practitioner, who I think oral argument can be very, very useful.  My proquivity is that I like to grant oral arguments; I think it’s not just the right to be read, I think it’s the right to be heard.  I think the practical matter on this Court is because we have so many cases, we can’t hear everything, but basically as far as for me, if you set out in your request for oral argument, what the issues are and why you think that you need to argue them, then basically I’m going to grant that request for oral argument.  I think you’ve set something forth cursory that maybe, I think occasionally clients feel that they have to make the request to perhaps satisfy their clients.  If I feel like it’s that type of request, I don’t feel so compelled necessarily to grant those types of requests.  I also very recently, I noticed there was a request for oral argument on a certain case where the issue, I know that there’s about 5 or 6 cases right now on that particular issue pending in the Court, and I know about the time that this case appears for resolution, the Court will have resolved the issue, so that was a case in which I denied the request for oral argument.
Bob:
Explain the difference between oral argument in the Court of Appeals and proceedings in the trial court.

J.B.:
In a trial court?  We don’t hear evidence in the appellate courts, in the Georgia Court of Appeals.  The trial court hears from witnesses, generally speaking, and that’s basically the biggest difference.  In the Court of Appeals at oral argument we only hear from the attorneys, we don’t hear from their parties, and they’re only arguing points of law to us, or they’re arguing factual evidence that was developed in the trial court.

Bob:
How do you approach the situation where a fellow judge does not agree with your opinion?  Do you prefer to work things out before moving the case on to other judges, or is there an advantage to letting the case move through the hands of as many judges as possible?

J.B.:
Obviously, since I am the newest judge it’s something I’m evolving with, but my initial approach would be to try to work it out with that particular judge, because, obviously, I think my job is certainly to keep my mind open to what my colleagues have to say.  So if another colleague disagrees with me the first thing I want to do is examine very closely what my colleague has to say, because they may have a point or I may be wrong and they may be right.  So I certainly try to look at it with a very open mind, the main thing is I don’t have a vested interest in my opinion, at least as initially as it is written.  I mean, the main thing is I want to make the right decision for the parties involved and for the trial court.  So the first thing I do is, I very carefully look and usually it comes to me by way of memorandum when another judge disagrees with me.  So I’m going to look at it very carefully.  And if I see that perhaps there’s a flaw in their argument and I’m still right, then of course, I’ll write back on a memorandum, and if we’re able to do so, have a conversation about it, and express my opinion.  But once I felt like I’ve been open minded about it and I’ve thoroughly examined both my opinion as well as the other judge’s, and once I make up my mind, if I feel that I’m still correct, then I go ahead and just circulate the opinion after that.
Bob:
Explain the difference between trial court proceedings that are directly appealable and those that come up by applications.

J.B.:
Most of those that come up by, well a group that come up by application, are certain types of rulings that happen, say in the middle of a trial or the middle of the trial proceedings, and those are called interlocutory rulings.  And you have to have an application for those types of ruling, and that’s because the case is not sentenced.  So we, generally speaking, we only automatically hear appeals in cases where the case has been concluded.  So that’s one type of cases in which there are applications.  There are another group of cases where their half of the case is completed, but the legislature has determined that we don’t automatically have to hear an appeal on those cases.  And basically, the category of cases, it’s cases where the parties probably had many opportunities in court.  A lot of times it’s an administrative decision where they’ve gone before a hearing board, and then they’ve appealed the hearing board to another hearing board, and then it’s gone to the superior court.  So the party has already had three opportunities to make their case and assert any error in the proceedings.  So that’s generally a certain type of proceeding that you have to have an application for, which is a final judgment when the case is concluded.  Probation revocations, those are another type of proceedings; actions in which the amount of the judgment is $10,000 or less,  that’s another type of case.  But there’s a statute that determines that, and any time a lawyer is about to appeal then I think the lawyer knows that they need to go…if they’re a good lawyer…they need to know that they always need to review the statute so they can determine whether or not they need to file an application for appeal, or just file a direct or notice of appeal.
Bob:
Explain your approach to writing an opinion.  Are you trying to communicate your findings just to the parties involved, or are you trying to communicate something that goes beyond the case at hand?

J.B.:
Well the answer to that question is, yes to both.  I think obviously, the first goal of an opinion is to make the parties feel like they’ve been heard; that the issues that they’ve raised, the court has considered.  I feel very, very strongly about that, and sometimes perhaps I should shorten my opinions but I want the parties to know that I’ve heard what they’re saying and I’ve thought about what they’re saying.  I also think, obviously, other courts use opinions to decided what to do in another case, so opinions are like little guide books or road maps, and what judges do, a trial judge faced with the decision in the trial court will read different cases and try to find cases where the facts and the issues are most similar to the case that they’re hearing, and base their action on what we’ve stated before.  So you want to know that within your opinion that you’ve cited a rule of law, that the rule of law is clear; but having said that, you also want to make sure, and I think that you don’t say anything unintentional because if you make your rule of law too broad it can have an unattended consequence.  But you’re definitely, you’re writing for the parties involved, you’re writing for all the attorneys, and litigants to come, and every other case, and you’re writing for some judge who may be in the middle of trial and have 10 minutes to look at a case and opens up a book and wants to know quickly what the point of that particular case is.
Bob:
What is the most important case you made a decision and why?

J.B.:
I couldn’t state just one because I believe that every case is important, particularly to the parties involved.  On the subject matter that we deal with, we deal with peoples’ liberty, their children, and their property.  So I think all those subjects are very important to everyone, and so every case that we will get is important.  But having said that, I would say that those cases involving the liberty of a person or involving the placement or the welfare of a child are probably those cases which can tug at your heart strings the most.

Bob:
Explain the difference between the Supreme Court and the Court of Appeals.

J.B.:
Well there are several differences.  One which I talked a little bit before, the jurisdiction of the court, the types of matters that come before the court.  The Supreme Court is really the court that decides constitutional questions.  The Supreme Court has 7 members, we have 12 members on our court.  And the Supreme Court, any party can have oral argument upon request, in our court it’s discretionary as to whether or not it’s granted.  And also I think the decision-making process differs a little bit in the Supreme Court than it does from our court.  I hope that elsewhere someone has talked about that, our Georgia Court of Appeals is actually one of the busiest appellate courts in the nation, particularly in terms of disposition and the time-period that we have to get out our opinions and our cases.  So consequently, we don’t have as much opportunity for verbal discourse amongst the judges, whereas in the Supreme Court they have a meeting where they talk about the cases before the judge to whom the opinion is assigned issues a written opinion.  They also, after oral argument, the Supreme Court, they go back and they have a banc meeting and they have what’s know as a TD or a tentative vote on the case after oral argument.  That’s not a practice that we have in the Court of Appeals.

Bob:
100 years from now what do you hope people will be saying about the Georgia Court of Appeals.

J.B.:
That we were a court that moved the business of the people, and that we did so fairly with integrity, with honor, with respect for the rule of law and the lives of people.

Bob:
Very good, anything else you want to add?

J.B.:
Let me see, what was the first question?  We were talking about my election, why I ran, because I wanted to make a difference.

Bob:
We have another question.  Judge Adams mentioned when he argued, he thinks about 30 cases when he was an attorney, he feels when he came on the bench he realized that he should have probably only argued 4 or 5.  Do you have that same feeling?

J.B.:
No, I really don’t.  I’ve said that, I think there are certain things that an advocate can say and certain issues that an advocate can raise on oral argument.  I don’t think you should leave any argument out of your brief.  I think there’s a way of stating things or pointing out some practical ramifications of a case and the issues involved in the case that can be stated very well in oral argument.  Oh, I wanted to tell you, I do want to answer…I had a good example for you, but it was as a practitioner about my decision or opinion changed the rule of law.

Bob:
Okay.

J.B.:
It was example when I was practicing law and actually the rule of law was changed, and it was changed by the Supreme Court, but that’s how a rule of law might be changed, that’s the question.  In this particular case, there used to be an old common law rule that if a person didn’t die within a year and a day from the time an injury was inflicted, then the person couldn’t be prosecuted for murder.  And that was a really a corollary, because at the time there was not sufficient medical knowledge to know what the cause of death was.  So it was like an [inaudible] presumption that if they died more than a year and a day from the time an injury was inflicted, that they injury did not cause the death.  Well, there was an issue as to whether or not that was the status of the law in Georgia.  At the time, I was a prosecutor and we had a case where a father had injured his child, and had used his rights as father to artificially prolong the life of his child past a year and a day; and then asserted a year and a day as a rule as a bar to his prosecution for the murder of his child.  So basically, obviously, that was a case that made it clear that with advances in medical technology, that the reason for the original rule had evaporated, and the rule of law needed to be changed. 
