INTERVIEW WITH JUDGE DEEN
Bob:
Explain how you were appointed in 1965 to the Court of Appeals and [inaudible] your legal career.

J.D.:
I feel like I’ve had four tiers or plateaus of legal practice.  Number one I was in the University of Georgia Law school and I read the law, but fortunately I passed the State Bar one year before I graduated so that was a plus for me.  And maybe tier number 2 was about two weeks after I graduated I announced that I was going to run for State Representative for Bacon County against a very popular man.  And fortunately I won by 91 votes so that was kind of a plateau of serving 8 years of the General Assembly I could help make the law.  And then the third plateau would be about 15 years of articulating what I thought the law was and practice of law.  I would tell the jury or the judge what I thought the law was, and of course, plateau No. 4 being placed on the Court of Appeals of Georgia getting an opportunity to interpret the law.  And as some famous man had said, “I care not who makes the law who let me listen to the man who interprets the law.”  So those kind of four tiers of my legal career was impacted by reading the law in law school and 8 years in the General Assembly where I had an opportunity to sponsor and pass the “woman” jury bill.  Women could not serve on a jury prior to 1953, so being on the Court of Appeals plateau 4, and then 5 later would be after I left the Court.  I went into ADR, arbitration, mediation.  So that’s how it impacted my practice of law.  It gave me a real opportunity to interpret the law rather than articulate or read the law, or make the law in the legislature.
Bob:
What were you doing before you were appointed to the Court?

J.D.:
Okay, kind of running around the state.  I was president of the Georgia Chess Association.  I had won second place in the State of Georgia and second place in Jacksonville, and was working on my chess game there.  Later I taught chess at Emory, but I was president there of the Lions Club, and chairman of the Board of Stewards in the Alma Methodist Church, and I drove a bus of young people from town to town with the (inaudible) League, and of course, practicing law and I was president of something called the Alma Development Council, kind of a community improvement group.  And Alma was against all the other cities of like population in the State of Georgia, we won first place that year.  And also, then we were pitted against cities of bigger, all populations and we won that, so we won a double sweepstakes in Alma for community improvement against the rest of the state.  So those are some of the things I was doing.  Of course, practicing law in 2 or 3 counties, and simultaneously serving in the general assembly for 8 years.  So I was running about, and of course, coming on the Court of Appeals I had to move into kind of an ivory tower, and more or less look like a judge rather that doing what I was doing.  I actually stopped playing chess for prizes, you know, when you went on the Court.  There were only two expert chess players at the time I went on the Court and I was fortunate to be one of those.  So I haven’t played any chess for the last thirty years.
Bob:
Talk about your appointment.  Who appointed you and how did that process come about.

J.D.:
Okay, it has been said that the Governor that places you on the Court of Appeals is the best Governor that the state ever had, and of course, that would be Carl E. Sanders, the outstanding and best Governor that Georgia’s ever had.  I understood that at that time they didn’t have a Judicial Nominations Committee but they had something that they called the Judicial Qualifications Commission comprised of one member of each congressional district.  And by rumor I’ve heard a little bit different back then, that maybe a couple of dozen persons, lawyers like myself, would like to be on the State Court of Appeals.  A group in south Georgia wanted me on the Court because they said, “You know, we don’t have too many appellate judges from our area of the state.”  And of course I really think that the fact that Carl Sanders and I had been in the General Assembly together, worked together and a lot of times voted together, and then I left the General Assembly because I had two children and I told him that I’d had enough of them.  And he said, “Well, I’m going to run for Lieutenant Governor.”  I said, “I’ll do what I can to help you.”  But in any event, I’m sure that he chose me when he called me out of the ones that wanted to be on there, that I said, “Well, that’s a real opportunity,” and I accepted that.
Bob:
What types of cases were brought to the Court of Appeals when you sat on the bench?

J.D.:
I was on the bench from 1965 till 1990, the first two years they were all civil cases because we had three divisions of three judges each, nine judges, and the third division had all the criminal cases for the first two years.  So the first years I was either on the first division or second division, and we had, I would say, probably 85 or 90% of all the civil cases in the state.  The Supreme Court had some but we had most of them.  And so for the first two years it was all civil cases, but then it was thought, I believe the General Assembly passed…enacted a law that said that thereafter the criminal cases and the civil cases would go to each judge, and each one would get about the same amount of criminal cases and about the same amount of civil cases.  And of course, the Clerk’s office, on a rotation plan would assign the different cases.  We didn’t know which cases that would go to any particular judge, but we had a wide variety of cases.  I would say estimate of about 87% of all the civil and criminal cases in the State of Georgia came to the Court of Appeals of Georgia during the time that I was there.

Bob:
What certain styles, were there more property cases, were there drug cases, what was the most popular.
J.D.:
I would say probably, after about the middle of the time when I was there we began to get inundated with drug cases, pornographic cases, child abuse cases, cases affecting little children, and of course, we would get anything the state Supreme Court didn’t get, we would get just a wide variety of cases.  And I always enjoyed the cases that went to the Court, that is all nine judges.  We had dissents, special concurrences, some judges concurred in judgment only, but that was probably a little more fun because we had participation from differing views there to try to come out with the right decision.

Bob:
Tell us about a case that a significant impact either on policies of the state or legal discipline.

J.D.:
Okay, I remember one case, I don’t remember the name, it was a criminal case, I think probably a rape or a robbery case, a real bad case that I had to reverse because the claimant contended that he did not have a jury of his peers.  The constitution of Georgia provides that every criminal case that you’ll have a jury, or civil case also, of your peers.  And of course, this particular jury was composed of almost all senior citizens, some who some say stayed around the courthouse and didn’t have too much to do.  They liked to serve on a jury.  There were very few of any young people, a little or no women on the jury even after we passed the woman jury bill in Georgia; very few of any minorities.  So that particular litigant did not have a jury of their peers, that looked like them, you know, all senior citizens, and so I reversed that case.  And in reading an editorial on that case it indicated that Judge Deen had sent a message throughout Georgia that we must provide those who are charged with crimes a jury of their peers, which would be some women on the jury, some minorities on the jury, some young people on the jury.  That had an impact I think throughout the State.
Bob:
What was the most challenging aspect to be on the Court of Appeals, and what was the most pleasurable aspect of being on the Court of Appeals?

J.D.:
The challenging aspect, I think, was to limit your blobating and limit your activity that you’d been in, you know, practicing law playing chess, doing different things.  You had to more or less begin to look like a judge, when you get up in the Ivory Tower.  And that was a real challenge to limit your, even some of your social and fraternization with other lawyers that you had to kind of show impartiality.  We were allowed to, of course, go to seminars and speak before the Georgia Bar Association and participate in some things, but we had to limit our activity.  And that was kind of a challenge to most of us who had been active and doing a lot of different things in the practice of law.

Bob:
And the most pleasurable?

J..D.:
Most pleasurable is feeling that you really had an opportunity to make an impact, maybe in the lives and fortunes of citizens of Georgia.  You’re deciding on their property rights, their civil rights and it, of course, is a great pleasure to be there with eight other gentlemen from all over the state who were experts, I feel like, at the law.  And you could learn from them and try to make a different with then, and that was very pleasurable.  Of course, the camaraderie was also a pleasure to give and take in discussing cases, and going to coffee with some of then and discussing things.  But anyway, that was a pleasure.

Bob:
That’s a standard answer, seemed like everybody liked the overall friendly, you hung out, had coffee and talked.

J.D.:
We had give-and-take.  I can remember one judge, I will not call his name,. he was so adamant about his position that he challenged all the other eight judges.  He said, “I’ll debate any of you on the steps of the State Capitol.”  Of course, we didn’t…I think he was serious, but we didn’t do that.  And we had another judge, when all the judges gathered to discuss a whole-court case, he asked the Chief Judge, “I want the opening and closing argument in this case”.  Well, we didn’t do that, each judge had about five or ten minutes, we’d go around the circle and take a vote.  So we’d have a lot of give-and-take, but in its totality it was a lot of fun, a lot of camaraderie. 
Bob:
What do you think makes a good appellate judge?

J.D.:
A good appellate judge, I think, kind of you could answer it by giving the motto of our court, integrity beginning with character and integrity, I think an appellate court judge should have an impeccable character and unimpeachable character, and then he should have some kind of wisdom, integrity, wisdom and independence is the motto for the court.  And of course, wisdom means that they should know some law, and they should be wise enough to know what the facts of a case are and get those correct, and also particular law is applicable to those facts.  So you gotta be wise to the extent you know what you’re doing, and then the independence indicates you know, we can’t be favorable to anybody.  We should not yield to pressure, I think Lord Cook over in England, he would not yield to pressure of the king and the king put him in the Tower of London.  So we’re supposed to be independent, wise enough to do our job correctly, you have to love the law, and acknowledge that it’s the master, you’re the servant and you have to work hard and…anyway, that’s what I would think would be a good appellate judge.  I also Judge Benham’s idea, he said a good appellate judge must keep an open mind, a level head, even-handed, that is dish out justice equally, and well-anchored, he says.  That is, well-anchored is some kind of values, morals and values and that kind of is a good idea of a appellate judge.
Bob:
Discuss your process of rendering an opinion.

J.D.:
Okay, when a case is docketed in our Court, of course, we’re one of the few, maybe the only state that when we receive a case docketed it has to go out no later than the next term.  That is, cases docketed in January, say January, we have three terms, January, April and September.  And, of course, the last day of the second term April would be July 31st.  We don’t have a term in August, so that means if you get a case even in March we only have until July 31st, so the case has to go out promptly and when the record comes to our court and the appellant’s brief, that’s the losers brief is brought to me and I personally read the record and I read the appellant’s brief.  A few weeks later the appellee’s brief comes in, then I get with one of my three law assistants and tell them I want them to do the same thing, read the record, read both briefs.  I may give them an indication of which way I’m leaning but some cases I don’t give that indication.  And then I tell them to make a list of questions that I might want to ask during oral argument, and of course, I have some questions of my own too, but then after oral argument, I go back to that same law assistant and let them tell me what they think.  I give a lot of latitude to my law assistants.  Different judges may work different ways, but after they give me their input, of course, I tell them I make the final decision, and then I make a decision.  If it’s just a simple case of applying any evidence ruled they’ll probably draft the case, I’ll tell them what to do and if it’s a unique case, I like unique cases.  I had one called Cornett v. Eggy.  I applied, I think the first time in Georgia, the law of intripy which is the second law of thermodynamics to a rotten tree hanging over a neighbors house, and it was visibly rotten.  And the neighbor gave him notice and he didn’t do anything about it, so I utilized the law of entripy.  It means everything is going to get worse in life, if you get a new suit it’s going bad, an automobile gets worse and the tree will drop on a man’s house if he doesn’t do something.  So I upheld the verdict of the man using the law of entripy.  Of course, I went to Washington DC to the meeting of the American Association for Advancement of Law and Science, that was one of my enjoyable things is to work on cases involving that.  But anyway, that’s kind the way of process that I’d put out my cases.  It would then go to the other two judges and if both judges agreed the case was immediately put out.  I’d kind of prompt, some judges would take longer than others, but if either one of those other two judges dissent then we’d have to send it to the other six judges and it becomes a whole-court case.  That case may go out a little slower than a case where the other two judges agree.
Bob:
How has the advancement of technology changed the way you did court business.  I know that you talked about the word processor.  Lets talk about that, about how that all came about from writing the opinions all the way to using a computer.

J.D.:
I was a lawyer, generally with a pencil and a yellow pad.  Of course, with reading books when you get into technology, I have a son practicing law now, he doesn’t read books he reads the computer.  He pulls up his own case.  Of course, the word processor greatly accelerated the putting-out of a case, the floppy disk and different things given to the clerk and their court reporter.  I was always anxious to read what’s called the Advance Sheets that come out every week, and only by reading the Advance Sheets can you on say division, maybe tell what division two and three, what kind of cases they’re putting out.  Maybe it might conflict with something you’re thinking about doing.  Also we keep up the Advance Sheets about what the State Supreme Court is doing.  So the technology, I think, probably, we went into computers later as I was going off the Court, so I was trying to get to converse with that but the word processor was a great thing that happened to our Court in as far as immediately getting the Advance Sheet fast where you could keep up with the law and keep on your fingertips what the other judges were doing in other divisions.
Bob:
Since 1965 there have surely been many changes to the Court.  Which ones are most significant in you opinion?
J.D.:
I would say No. 1 is judicial education.  We, judges began to attend the appellate judges conference nationwide where judges from all over the country would sit down.  I remember one I went to in Tennessee, said, “We have a five-minute rule, that sometimes a lawyer will come up to Albany or Atlanta from Bainbridge or somewhere, long distance, and just be available to answer questions a judge may have.  So they would like the five-minute rule, we put those ahead of the calendar.  So that was a great thing, I think, that we had judicial education.  And then I think Judge Benham and Judge Beasley coming on the Court gave the Court a good image that maybe the Court of Appeals for the first time looked like us, looked like everybody.  That was a big advancement.  So those are some of the things that helped the Court.
Bob:
What is the role of the Chief Judge and how does that person provide leadership to the Court?

J.D.:
I think the Chief Judge, others may differ, but I think the Chief Judge is an ambassador of the Court of Appeals, he should work with the Chief Justice of the State Supreme Court, with the Speaker of the House, [inaudible] and other things and president of the State Bar.  And should see that all committees on the Court are functioning and the Clerk’s office is in good shape, so the Chief Judge can give good leadership.  I think rotating the Chief Judge was one of the best things that happened to the Court.  I was there, the State Supreme Court has begun rotation on four-year basis and, I think I advanced the four year and one or two of my best friends said, “Let’s make it two, because we have more judges, nine.”  And I said, “That’s fine.”  Particularly because I was teaching, I had two sons in college and one in law school and one in medical school, and so I was teaching in four different universities.  I taught constitutional law at one law school, I taught appellate procedure in another and I taught Chess offense and defense at Emory, I taught a science course, law and science at Oglethorpe, and so I was pretty busy.  And I thought the two year rotation was good, beneficial to the other judges, had something to look forward to and it allowed the Chief Judge to appoint committees and so I thought that was a big advancement.
Bob:
So as Chief Judge how did you provide leadership to the Court?

J.D.:
Well, the first thing I think I did was to try to democratize the Court.  You we’d had long-standing Chief Justices and Chief Judges and they would pretty well take care of most of the business with the Clerk of the Court.  But I felt like the office of Chief Judge should be a little bit different, so I appointed each judge on the Court to a different committee.  We had a purchasing committee, budget committee to work with the general assembly, we had a committee to set up the internal rules, now all the lawyers of the state were familiar with the external rules of our Court, we’d have them printed up, I think there are probably 30 or 40 pages now, in the external rules.  But we’d never any internal rules as to how judges were supposed to handle cases at whole court, differing things.   So Judge Banke, I appointed him and he came up with 15 or 20 good pages particularly helpful to a new judge that was coming on the Court.  You know an older judge would go talk with him but he might forget a lot of things that we were supposed to do, but we had it in writing for the first time when I was Chief Judge.  Some internal rules, we had for the first time the five-minute rule, that is I think that was stimulated a lot of help in arguments.  And I tried to smooth away between our two courts wherever I could working with the Chief Justice of the State Supreme Court.  In the past, many years ago, there seemed to be maybe a little animosity on who was going to get certain cases.  You know, maybe the Court of Appeals might say, “Well, we don’t want those cases”, and the Supreme Court say, “You ought to have them”.  So I tried to work with the Chief Justice, with the General Assembly, with the State Bar Association, and I felt like that democratizing the Court put more power into the different judges rather than the Chief Judge doing everything.

Bob:
Right, right.  Why did you leave the Court of Appeals.

J.D.:
That’s easy.  I left the Court of Appeals because I was 65 years of age and I did something unique that only happens occasionally.  I served out my term, my term ended on December…I was 65 on August of 1965, a lot of judges would resign and the Governor would appoint someone and that’s the way it started.  But I felt like over the years that the people of Georgia had always wanted to elect their judges, so I just served out my time December 31st at midnight 1965 and I sent to the press what I was doing way ahead of time so that many lawyers who wanted to run for the Court of Appeals would have an opportunity for the first time.  So that was a little bit unique, but also when I was Chief Judge we installed what’s called the appellate settlement conference, that for the first time our Court set up a program where we would notify all attorneys in cases pending before the Court if they would like to try to settle their case, even at the appellate level, that we had retired judges like Hiram Undercofer had retired from the State Supreme Court.  So I remember he came up on many occasions and about 40 to 50% of the cases were settled, which eliminated having to have oral argument and the cases were over with.  And it didn’t last but two or three years, some of the judges felt like the settlement should be higher than that.  And of course, your last question is, “Why did I retire.”  I had an eye on doing mediation arbitration after I left the Court and got into it, I retired in ’65, I got into it two or three weeks after I retired and spent 13 years in ADR.  I wrote a book called “The Deen’s List, ABC’s on ADR”, alternative dispute resolution.  And this is a really growing and exciting thing that you can, my book says, “How to settle your case without going to court”, that it’s through cooperation rather than confrontation in court, we had cooperation conciliation.  And that really was a meaningful plateau of my legal career, probably my last.  When I remarried three years ago then I said, you know, I’ve been involved in a legal career now 60 years and that’s long enough.  But that’s probably the most pleasurable part, practicing law and the legislature on the Court, how to go in a room with the parties and help them settle their case, pat each other on the back, shake hands, rather than having animosity and difficult confrontation [inaudible] in the courtroom.
Bob:
Some of the other judges that you worked with on the Court, have any of them been an influence to you professionally, philosophically or personally?

J.D.:
Many judges are hesitant to give the names of judges that they worked with because the ones that I don’t name, I’m going to name four, but there are probably some that I don’t name might be more influential in different ways.  But number one is, I considered, Logan Edward Bleckley, my mentor, although he was deceased and I never met him.  When I first came on the Court I really enjoyed the way he wrote, and so I tried to read every decision he ever wrote.  And in one of my books, I’ve written three books since I retired; Scott Henwood and I wrote one called the “Georgia Appellate Judiciary”, photograph and a little biography of each judge that served on the Court, the history of the State Supreme Court and the history of the Court of Appeals.  But Logan Bleckley, I consider as a mentor influenced me professionally.  I would mention Homer Eberhart, he was like a machine almost.  I’d go to his office, any judge would go to his office, he was always typing and he would type out his cases and you would ask him a question, he’d pull that drawer open and he’d say, “Here’s a case.”  He was pure judge on untiring work, I’d call it indefatigable work horse.  So he influenced he as far as work habits; and so I would say Bleckley and Eberhart.  Sol Clarke that wrote primarily the history of the Court of Appeals in our booklet was a great influence, he was kind of the antithesis of Eberhart, Eberhart was pure law.  So was Clarke, but he made it more animated like Bleckley, a lot of common sense, philosophical.  So I enjoyed Sol Clarke; influenced me professionally.  And Charlie Pannel as a good friend, his wife and my wife were on the phone everyday,  they were best friends, so you know, I spent a lot of time with Charlie playing golf and talking about the law.  Those four judges, but of course, put Judge Bleckley out there is one of the great judges of the history of Georgia, and he influenced me greatly.
Bob:
Nice.  I have some questions regarding Bleckley, I’m not sure if you were able to get that information from the news articles I sent you.  Explain how Justice Bleckley’s resignation impacted the push towards Supreme Court expansion.

J.D.:
In my opinion, the State Supreme Court was of course, was organized in 1845, and only three judges did all the work until 1896, and Chief Justice Bleckley wanted more help.  For several years the people of  Georgia just did not ratify the constitutional amendment.  And of course, it’s very difficult to pass a constitutional amendment.  I was in the legislature and only about less than one-half of one percent of the litigation that’s passed is a constitutional amendment, it takes two-thirds vote.  So when Justice Bleckley resigned in 1894, that had a big impact statewide, he was so popular.  I remember one time he caught the train and went to New York making a speech there and some young lawyer told the others, said, “Come on in quick, there’s a judge in there, his beard’s down to his navel, his hair’s to his shoulders, he’s 6 feet 5, he talks like Blackstone and looks like Santa Clause.  When Bleckley resigned that stunned the legal community of Georgia and I think allowed the people of Georgia accelerated their adoption of the constitutional amendment to double the amount on judges on that court.  So they went from three to six in 1996, six is an important figure because 1906 of course was the birth of the Court of Appeals of Georgia, and in my humble opinion and my view, that the Court of Appeals would not have been adopted had not Justice Bleckley’s influence of lawyers all over the State Bar got together in 1901 and they worked till 1906 to give help.  They said that the Court of Appeals was a necessity.  I like to think of it as providing the people of Georgia who had an adverse decision to have a review of that decision.  And so Logan Bleckley more than any other one person in my opinion, birthed the Court of Appeals of Georgia; and its interesting that one of the three of our first judges was Arthur Gray Powell.  Powell took a shotgun and the first Clerk of the Court of Appeals was Logan Bleckley’s son’s son, he was Deputy Clerk of the State Supreme Court, but both of them took a shotgun and went to defend Governor John Slaton, who had commuted a sentence on a case, Leo Frank case, I think in Marietta where a man was hung.  He was convicted and I think Slaton commuted the sentence, well a member of the Court of Appeals took a shotgun, the Clerk of the Court, and went out there.  But the birth of the Court of Appeals, I think, I’d give about 75% credit to Bleckley and that committee that worked five or six years, because of Bleckley signifying that we’ve got to have help for the people of Georgia.
Bob:
How big of an undertaking was it to amend the State Constitution?

J.D.:
Okay, amending a state constitution, having served eight years in the General Assembly, I can say to you that you only see maybe five or ten constitutional amendments on the ballot when you go to vote, you’re generally voting for somebody for a different office, but then sometimes you have constitutional amendments there.  And there are hundreds and hundreds, maybe thousands of bills that are adopted by the General Assembly in one session, but very few constitutional amendments.  Now the constitutional amendment in 1906 that birthed the Court of Appeals, I don’t think would have passed had it not been amended to…at first the Governor was supposed to select the three members of our Court, then the legislature, they said, “We would like to name the three judges on the Court.”  But wisely there was a lot of feeling in the General Assembly, that the people back home wanted to elect the three judges on the Court of Appeals.  And of course, sixteen qualified and three were elected, but had not the amendment to the constitutional amendment so that the people of Georgia could vote on their judges, I don’t believe it would have passed.  So passing the constitutional amendment is very divisive, and tough to adopt.  It has to be passed by two-thirds of the people in the General Assembly, not just a majority vote like the other bills, then it has to be ratified by the people of Georgia.  So it’s difficult to pass a constitutional amendment.
Bob:
Do you know anything about Marion Bloodworth?  She was the first woman stenographer.  So if you do, talk about how Marion Bloodworth was appointed to the Court as the first secretary.

J.D.:
Okay, I think it was Richard Russell, the father of our Senator Russell.  He was one of three judges, and the State Supreme Court had law assistants, or shorthand writers or whatever they were called.  Each individual of the State Supreme Court could pick heir own.  But the Court of Appeals, it was written the whole court had to elect shorthand writers.  And so there had to be a vote there and Judge Russell proposed Marion Bloodworth, she was very lovely and intelligent, and no one spoke against her until Judge Hill said, “Wait, the law of Georgia, the code of Georgia prohibits women, females, from participating in civil functions of any kind, having a job and this sort of thing.”  So Judge Arthur Powell, who had written the rules of the Court dissented, he said, “I just can’t go along with it.”  Anyway, Judge Russell proposed her and Judge Benjamin Harvey Hill, it was said that he was kind of a ladies man.  And he said, “You know, I’m going to give this lady the benefit of the doubt.  And he said, “If there’s no doubt I’ll create a doubt where she can have the benefit.”  So it was a two to one vote, a dissent there, just like it was a dissent on the election of the Chief Judge.  So we had two dissents there to begin when the Court of Appeals started its first operation.
Bob:
Okay, that’s good with those line of questions.  Want to keep going, or [inaudible].  We talked a little bit about the creation of the Court, so we don’t need to talk about that one.

J.D.:
Can I talk about the jurisdiction of the Courts, would that be okay?

Bob:
Of course.

J.D.:
Kind of to begin with, I think it’s important because the State Supreme Court for 60 years had all the cases so they had all the jurisdiction.  They just, criminal and civil.  But when the Court of Appeals was birthed in 1906 October 14th I think was the date it passed.  It was given, the State Supreme Court by the same constitutional amendment was given jurisdiction of capital criminal cases, and civil cases that originated in the superior courts of Georgia and the court of ordinary that came up through the superior courts, so the jurisdiction, there was a limitation there of the State Supreme Court in 1906 for just those cases.  And of course, the Court of Appeals with three judges, three new judges, they took everything else, which was probably about 80 or 90% of the cases.  Of course, in 1916, can I go ahead in 1916, six is a kind of an important thing, 60 years of the State Supreme Court by itself, in 1896 they doubled their judges, 1906 was the first Court of Appeals, 1916 another constitutional amendment was passed providing that the Court of Appeals would have six judges rather than three, and that’s for the first time the jurisdiction of the State Supreme Court was enumerated like constitutional law questions, wills, and probate cases, equity cases, cases involving domestic relations, so there are about 8 or 10 specific parts of jurisdiction were nailed down in that constitution amendment of 1916.  And of course, then the Court of Appeals had two divisions, the State Supreme Court had two divisions, so you had six and six, you had almost twelve different courts because they were independent of each other and the State Supreme Court, a lot of people don’t know, but the State Supreme Court continued to operate in panels of three.  They had two panels of three, they didn’t operate like they do today with all judges viewing all cases.  They two divisions up until somewhere around 1940, WW II, when they added a seventh judge, and they began to consider cases as a seven-judge consideration rather than operating in panels of three there.  But in 1916 the Court of Appeals and Supreme Court had specific jurisdiction which almost continues today.  But the State Supreme Court, there’s been a few changes there, the 1916 allocation or designation of jurisdiction for the two courts was spelled out then and is about the same today.
Bob:
Can you talk about any of the other changes that happened, like in 1956 the direct review by two appellate courts of juvenile court judgments?

J.D.:
IO think the juvenile courts were coming on pretty good because young people were getting in trouble, and the General Assembly felt like there should be some direct review by the State Supreme  Court or the Court of Appeals.  Of course, the Supreme Court quickly said that jurisdiction belongs in the Court of Appeals, so that was added to the Court of Appeals.

Bob:
In 1977, jurisdictional appeals in cases in armed robbery, rape and kidnapping.

J.D.:
Right, I think the State Supreme Court had that jurisdiction then, armed robbery and rape and kidnapping when the death penalty was imposed so it was decided that where the death penalty was not imposed, those cases for the first time would go to the Court of Appeals.  Maybe the election contest cases were given to State Supreme  Court, I think that was maybe the year there was kind of a swap there, but that swap was about 40 to 1 of cases, those armed robbery and rape and kidnapping cases, we get 40 of them to the one of the contested election, so the Court of Appeals got a lot more cases then.  That’s where there was an effort for three divisions rather than just two, because of…lets see we had, we already three divisions there…
Bob:
Well who made those changes, who decided to make these jurisdictional changes at the time, was it the Supreme Court?

J.D.:
Well, generally both courts would have some input, maybe between the two courts…there was always kind of a shifting toward jurisdiction giving to the Court of Appeals from the Supreme Court, and or course, that’s reasonable because the State Supreme Court began to have to oversee the State Bar Association.  They would oversee many different things and they began to, all seven judges, would consider a case, which was probably a pretty good procedure, but we could decide the cases much faster and so I would think the beginning discussion would go with the two courts.  Then the Bar  Association would begin to take part, they would study the relationship and where the jurisdiction ought to be, and then of course it would get on into the General Assembly.  So all three of the courts, the Bar Association, the General Assembly, maybe the Governor would have input and finally the, I think the State constitutional amendment as passed that would allow the legislature for the first time to do some allocation.  Maybe, I think the State Supreme Court would have certain jurisdiction unless the General Assembly later provided differently, so the General Assembly has some input without having to have a constitutional amendment.  Later in 1983, I jumping around, I was Chief Judge and had the pleasure and opportunity to serve on the constitutional committee that drafted that 1983 constitution.  I think we worked on it two or three years, I know I worked on it two years, every time they’d have a meeting I’d go over, and of course, I’d talk to my judges and have their input, and so that I had the pleasure of sitting in on that, and having input on the fashions of that 1983 constitutional amendment.
Bob:
How were the rules of the Court created, and how often are they revised?

J.D.:
Judge Arthur Gray Powell and the other two judges met, I think after they were elected, before they met, they were not sworn until January 1st, 1907 and but they told…he was the youngest and so they said, “Okay, you come up with some proposed rules in January.”  So he drafted the rules of the Court, which were very similar to the State Supreme Court, probably only a page or two of what the rules were.   Now we have 25 or 30 pages of the rules.  The rules, generally the external rules, the lawyers know what they are because the lawyers always want a copy of the rules, the Court of Appeals rules and the State Supreme Court.  And now we have an internal set of rules as I mentioned earlier, that most of the public don’t know about.  It’s to how judges work together and put out their cases and so forth.  But, so the rules have evolved and developed over the years from maybe a page or two, when Arthur Powell…they had a situation there where Richard Russell, I think he may had received the most votes, I’m not sure, but he wanted to be Chief Judge and Benjamin Harvey Hill wanted to be Chief Judge, and Arthur Powell was kind of the key, he wanted Logan Bleckley to be, he was his campaign manager during his election, so he wanted him to be the Clerk of the Court.  And so he told Judge Hines, he said, “I’m going to draft the rules, and put in there that the person that’s the oldest will be the Chief Judge.”  So when he came up with the rules of the Court and read them, everything was going along pretty good until he got the Chief Judgeship.  Judge Russell of course, was very anxious to be Chief Judge, but that’s kind of how Arthur Powell did the first rules, and the rules have evolved until we have…  There may be a committee on the Court to revise the rules now.  Every time the Court…when I was there, it was too expensive and too costly every time the Court adopts a new rule.  And so what we would do, we would adopt a new rule and ask Scott Henwood or whoever was in charge of putting out the Advance Sheet, to include that one new rule in the Advance Sheet so the lawyers would know without the Court having to print up a 30 or 40 page docket revise it now.  Maybe every year or two when we had eight of ten new rules then we’d reprint it, and distribute it.
Bob:
Yeah, now we put them off on the website.

J.D.:
That’s good.

Bob:
We don’t need to talk about the structure of the Court because you already talked about 1916.  Do you know how it came about in 1960 and 1961, in 1960 they added the seventh judge and in ’61 that’s when they added two more to make it nine.

J.D.:
That was about four or five years before I came on the Court.  As I recall they added one judge so they would have two divisions, that makes seven judges, I guess they did that with an argument, maybe the Chief Judge would have more time to do things for the whole court and still have two divisions, or maybe if somebody got sick that he could fill in.  Anyway, then maybe the next year, two more judges were added, I think Judge Everhart and Judge Hall.  And so they had three division of three judges each and so when I went on the Court in 1965 until I left the Court in 1990, we had the same number of judges, three panels, three hard working panels and so that’s what happened I guess four or five years before I got on the Court.

Bob:
What in 1967 was the assignment of criminal cases to a single division was nominated.

J.D.:
When I came on the Court in 1965 division three handled all criminal cases.  I was on either division one or division two, we handled all the civil cases for two years until that rule was changed.  I believe it was set up in 1916, when we started off in 1906 with three judges, in 1916 we doubled the amount of judges but the legislature incorporated the fact that one division would handle all criminal cases and one would handle all civil cases.  And so, when I got on the Court we had a division doing the criminal cases, and there was a discussion among some judges that maybe a criminal case took about half the time that a civil case took, and I recall some would call it a half a case, or whatever.  And so there was a feeling by some judges that maybe a criminal case might be a little easier to decide if there’s any evidence to support the criminal case then it would be affirmed, it’d be a little bit easier.  But anyway, there was feeling by those on the criminal division, they’d say, “Look we’re experts in criminal law because we handle nothing but criminal cases.”  And there’s pretty good argument maybe for that.  But the other argument was that we’re all on the Court together, we’re supposed to be competent in criminal and civil cases and I think that probably was welcomed all the judges that the Clerk would give each judge then about the same number of criminal cases and about the same number of allocation about the same number of civil cases.  And I think that was a beneficial move, but from 1916 to 1967 one division on the Court of Appeals handled nothing but criminal cases.
Bob:
Now this question wasn’t on what I sent you, but in 1956 both Courts moved to the judicial building.  Do you know how that came about, did they run out space in the Capitol and they decided they wanted to make a new building or did the Court always want to have its own building?>

J.D.:
You know, that’s a good question because in 1906, the State Supreme Court had always occupied a room in the State Capitol.  And [inaudible] all day listed to lawyers argue their cases, but when the Court of  Appeals came into existence they had nowhere to sit, so the State Supreme Court said, “Well we’ll hear our cases in the morning, you can have the same room here in the State Capitol, you can hear arguments in the afternoon.”  So that’s the way it was done I guess until 1956 when the idea came, Georgia was becoming more industrialized, there was more cases coming in.  There was a feeling like, you know, the Court of Appeals had a tremendous caseload, they needed a courtroom of their own, the State Supreme Court said, “We need a courtroom of our own.”  The legislators, I was in the legislature during that time, it was a feeling that “we need more room, we don’t have a room to sit down with people who want to discuss the legislation.”  So that was the idea, the State Capitol was beginning to need, everybody needed more space, so that’s when the idea of building the Judicial building, and I think that’s when Chief Judge Felton put in the courtroom above the heads of the judges there our motto and that was adopted unanimously that, “Upon the integrity and wisdom and independence of the judiciary depends the sacred rights of free men”.  Of course when Judge Beasley came on the Court, it was after I left the Court, that she advanced the idea and everyone I think unanimously agreed, that “and women” be added.  But that’s the way the Court grew, and of course, space now with more judges is always maybe a problem in the Court of Appeals and Supreme Court.
