BILL MARTIN
Bob:
Of the over a million cases heard in the state of Georgia, why do only some of them get appealed?

Bill:
Well Bob, often times cases are tried and the parties are satisfied with the resolution in the trial court.  Sometimes the trial court has committed no reversible error and the attorneys are able to communicate that to their clients, and sometimes the cost of an appeal, even if it is with merit, may prohibit going forward with the appeal. 

Bob:
Give an example of a reversible error and explain why it was reversible.

Bill:
Reversible error is error which occurs in the trial which but not for the error there a different result or outcome would likely have occurred.  First of all, let me give you an example of a harmless error.  Assume that there is a personal injury; a road wreck; there is an objection as to some of the testimony from the medical witness; the plaintiff objects to the exclusion of some testimony; the case goes to the jury, the jury finds for the defendant.  The fact that the testimony the plaintiff wanted in from the doctor never got in, would be a harmless error even if it were wrong to exclude it, because the jury never reached a verdict for the plaintiff.  So that even if the trial court was wrong the jury never reached the issue of damages, so therefore that was a harmless error.  A reversible error, or error that is not harmless would be, for example, let’s say you were stopped and they found a suspicious package under the seat of your car.  Now let’s say that suspicious package tested positive for cannabis sativa (or marijuana), but let’s further assume that the police had no right for probable cause to search under your car, or in your house without a search warrant.  And if the trial court found it was error to permit that search without a warrant, then that would be a reversible error because the evidence could not be used against you, in other words, they couldn’t introduce the marijuana at trial, so therefore that would have been a harmful or a reversible error.
Bob:
How is arguing orally in front of the Court of Appeals different from or similar to arguing in front of a regular trial court?
Bill:
Well, to answer the first part of that question, it is not like arguing in front of a trial court because you’re trying to persuade jurors.  Oral arguments in the Court of Appeals are based on issues of law.  You have three judges who are bound by the record in the trial court, that is, the pleadings and the transcript.  And so it’s not a question or fact that you’re trying to persuade someone to believe your take on the facts as opposed to the other side’s take on the facts, it’s simply arguments dealing with the law or applications of the law.  So no matter how persuasive you may be in your oratory, the judges are bound by the record and the facts as demonstrated by the record in the trial court.  So the oratory, no matter gifted the attorney arguing the case may be with his oratory, it’s not going to persuade the judges like it might a jury. But it’s similar in that, of course you’re arguing before the court, and whenever an attorney has an opportunity to orally argue before the court it gives the attorney, at least in the attorney’s view, the ability to maybe be persuasive even though the court can’t be swayed by the facts, but to have the court come to the attorney’s point of view on a particular issue of law.

Bob:
Why are opinions important, and how are they used by other courts and future courts?

Bill:
Well, opinions are important because it gives us the body of case law upon which the trial courts and the attorneys who practice law can advise their clients and the trial courts can rule.  In the United States, except for Louisiana, we’re based on the common law system, which came out of England.  And as a backbone of the common law is a process, or a theory called starae decises.  And basically what starae decises means if something was decided that way in the past, it will always be decided that way in the future based on the identical facts.  That gives, again, the trial lawyers and the trial judges the opportunity to know what the law is and to always be able to rely on the law.  So the opinions from the Court of Appeals, which probably accounts for 85% of all the written opinions from the appellate courts in Georgia, is very instrumental in providing a body of case law for all persons to rely upon.  And it’s not only for today, but it’s for the attorneys who will come in the future and look back.  And that will always be the law unless the law is changed by the legislature or the constitutional provisions, or sometimes public policy demands or demonstrates that the law has changed.  And that is one of the strengths of the jurisprudential system in the United States. Like the Constitution, the law is changing, and it is responsive to the needs and the will of the people.
Bob:
Explain what the notice of appeal is and a certificate of service.
Bill:
The notice of appeal is a document filed, by the person bringing the appeal, in the trial court.  A notice of appeals simply notifies the trial court and the opposing party that an appeal will be taken to the Court of Appeals or the Supreme Court.  The notice of appeal will identify the judgment or the order that is being appealed.  It will designate to which court the appeal will come, and it will also designate which portion of the record, if any, will be omitted from the record on appeal.  The certificate of service is a document which is attached to the notice of appeal which simply certifies, or declares that the appellant or the person filing the notice of appeal has, in fact, filed the notice of appeal and given notice of that fact to the opposing counsel.  And that’s done so the opposing counsel can decide if the opposing counsel wishes to file a cross-appeal or simply wait for the appeal to be docketed, or file a motion to dismiss the appeal in the trial court, if they think that is appropriate.
Bob:
Thanks Bill.  Discuss the plan to use the internet to file cases, this would be e-filing.  Just briefly discuss it, what you know about it, how the Court will use it, how it will benefit the state.

Bill:
Well, I will briefly mention e-filing.  Of course it will be brief because when it comes to computers I’m a dinosaur in search of a tar pit.  But basically what the Court will be doing, and many courts are moving to this, and that is to have the ability for the lawyers and pro-se parties who practice before the Court, to file electronically, as you might send an e-mail to someone, you would be able to send your pleadings, your brief, your responsive brief, motions, or what not could be sent to the Court in an electronic fashion.  Likewise, the Court would have the ability to send out its orders, possibly its docketing notices when the universe of e-filing subscribers becomes large enough, and the opinions to the parties who have filed electronically.  In the near future the Court will begin, hopefully, a pilot project to receive records from the trial courts, so that eventually we will be, I’m sure we’ll never be completely paperless, but we will greatly reduce the paper, which the benefit is it increases the speed in which the Court receives the documents and the parties receive the responses from the Court.  It saves space, and you don’t have to have as much space for paper files as we now require.  And it also has the ability to let the attorneys, the Court, and anyone view the record simultaneously.  And I suppose the attorneys will be able to sit at their desks and review the record without having to come to the trial court to see the original record, or to come to the Court of Appeals to see the copy of the record which is supplied by the trial court.
Bob:
As the state grows will there be a need to increase the number of judges on the Court?  If not, how will larger caseloads be handled.

Bill:
Well, obviously, if the state continues to experience the growth that it has experienced in the last 10 years, eventually the Court will have to increase in size.  Right now the Court handles approximately 3,600 cases per year.  Probably about 2,600 direct appeals and about 1,000 applications, Interlocutory and Discretionary.  That means that the 12 judges, the current 12 judges on this court are handling about 300 appellate cases a year.  The national standards for appellate court judges, is about 100 to 125 cases per judge per year, depending on who you’re looking at,  National Center for State Courts or the American Bar Association.  So you can see that while the national standards are from 100 to 125 appellate court cases per appellate court judge per year, the Court of Appeals is handing 2 ½ to 3 times, depending on whose numbers you’re looking at, cases per judge per year than the national average for the standards would require.  So there comes a breaking point when a judge is not able to give his or her full attention to the cases that are before him or her.  What exacerbates this situation in Georgia is that Georgia’s the only state in the nation that has a two-term requirement, the Constitution of the State of Georgia requires that every case be disposed of at the term for which it’s docketed for hearing or at the next term.  The triggering language in that constitutional provision which is Article 6, Section 9, Paragraph 2, is “for hearing”.  Now the only hearings the appellate courts have are oral arguments, so it’s not the term in which the case is docketed, it’s the term for which the case is docketed if oral argument were held where what term the oral argument would be in.  For example, right now we’re in the April term, but we’re docketing to the September term.  So a case docketed today would have to be disposed of in either the September term or the January term, which would end at the end of March.
Bob:
Are there any jurisdictional changes in the horizon?

Bill:
Well, the only jurisdictional change that I foresee is the possibility that the domestic relations section of the Bar would have certain cases, which are now by discretionary application, have the right of direct appeal.  In Georgia the legislature has said there are a certain number of cases in which the citizens do not have the right of a direct appeal, but they do have the right to petition the Court by discretionary application.  And what happens is, the parties file an application with the Court, and the Court reviews the application and it is within the Court’s discretion to grant or deny that application.  The Court would grant the application if the Court felt there was a likelihood the trial court had committee reversible error.  The Court may grant the application if the Court felt like an area of law needed clarification, and the application as presented offer the Court an opportunity to, in fact, have a case out there that would clear up an area of law.  Or maybe the application was one’s [inaudible] first impression.  But, if the domestic relations Bar is successful in their legislative attempts to have domestic relations cases, which are now discretionary, filed as direct appeals, and yet that would change the jurisdiction somewhat.  I cannot see that our jurisdiction will shrink any, it may grow as the Supreme Court decides by case law that cases the Constitution says should come to the Court of Appeals, then as I say by case law, the Supreme Court sometimes decides they should come to the Court of Appeals.  The only other change in jurisdiction I could envision is if the Republicans stay in power in the House and the Senate and the Governor’s office, and then maybe add two justices to the Supreme Court.  If the Supreme Court had 9 justices, then the Supreme Court might take other jurisdiction such as the “seven deadly sins.”  Those are the criminal cases which after the conviction of the second offense, it’s life without parole, or maybe termination cases in which parental rights are sought to be terminated.
Bob:
They would only do that if they had more judges, they wouldn’t do that now?

Bill:
Well, they have the authority to do that now, I suppose if they want, but it’s my take on the Supreme Court is they’re trying to narrow their jurisdiction as opposed to increasing it.  I think they would like to be what is knows as a cert only court, in other words, they only have jurisdiction by certiorari.  In other words, they decide which cases they want to take.  But, honestly, if the caseload continues to increase then, yes, I think there would have to be judges added to the Court of Appeals to deal with that caseload.

Bob:
100 years from what do you hope people will be saying about the Georgia Court of Appeals?

Bill:
Well, I hope that in 100 years from now, that people will be saying the Georgia Court of Appeals is still the best appellate court in the country.  I certainly feel like it is, I certainly feel like the dedication of the employees of the Court of Appeals, certainly the people in the Clerk’s office really make this the best appellate court in the country.  I don’t know of another appellate that has as high a caseload and as short a turn-around time, and delivers as many quality opinions as the Court does.  It is a diverse Court, there are three African-Americans, there are three females, there are judges who were trial judges, there’re judges who were not trial judges, but I think that’s one of the strengths of the Court.  Just like I think the strength of a jury, you know, having 12 people with different backgrounds, different life experiences, helps to get the best possible verdict.  I think that diversity on the Court of Appeals helps to give the best decisions that can possibly be had.
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